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MAY IT PLEASE THE COURT
INTRODUCTION

1. The appeals concern Rule 24 of the proposed Southland Water and
Land Plan (“pSWLP"). Rule 24 regulates discharges of contaminants
resulting from certain farming-related land use activities. Rule 24 has
been the subject of an Environment Court decision which was
appealed to the High Court and the Court of Appeal. Following the
appeal to the Court of Appeal s 70 of the Resource Management Act
1991 (“RMA”") was amended by the Resource Management
(Consenting and Other System Changes) Amendment Act 2025
(“Amendment Act").

2. These submissions are filed on behalf of the Royal Forest & Bird
Protection Society of New Zealand Inc (Forest and Bird) and address
the requirements of s 70, how those apply to Rule 24, and scope for
the versions of Rule 24 sought by Forest & Bird and Southland
Regional Council (“Council”) respectively. These submissions do not
comprehensively address how the two formulations of Rule 24
respond to the requirements for a regional plan rule, because:

a. The question of which version appropriate primarily turns on
issues of scope and consistency with s 70.

b. This is not an initial hearing on Rule 24, it is effectively a
continuation of the Court's process of determining the
appropriate formulation of Rule 24 that commenced in its Fifth
Interim Decision.

3.  As set out in previous memoranda, Southland Fish & Game Council
abides the Court’s decision.

BACKGROUND

4.  The pSWLP is a regional plan intended to give direction and guidance
on the sustainable use, development and protection of land and
water resources in the region." The pSWLP’s underlying objective for
the region’s freshwater bodies is that water quality in each freshwater
body will be maintained where it is not degraded and improved where
it is degraded by human activities.?

v Aratiatia Livestock Ltd v Southland Regional Council [2019] NZEnvC 208 (“EC First Interim
Decision”) at [1]
2 Objective 6, EC First Interim Decision at [129]



5. In fact, there is widespread degradation of water quality in Southland
freshwater bodies, with significant adverse effect on aquatic life,® and
incidental farming discharges are a cause of that degradation.* The
witnesses in this stage of the proceeding agree with those
propositions.”

6. One of the rules proposed to achieve the pSWLP's freshwater
objective and its associated policies® is Rule 24. Rule 24 authorises
discharges of contaminants that are incidental to farming (nitrogen,
phosphorus, sediment, and microbial contaminants) as a permitted
activity, subject to specified conditions.

7. Inthe Fifth Interim Decision the Environment Court made a decision’
as to how Rule 24 should be formulated. According to s 70 RMA (as it
was at that time), before Rule 24 could be included in the Proposed
Plan the Environment Court needed to be satisfied that the class of
discharges it seeks to permit - incidental farming discharges - are not
likely to give rise to specified effects, including “any significant adverse
effects on aquatic life”.

8. In this case, there were essentially two versions of Rule 24 being
advocated for. Both included a condition requiring that the discharge
not cause any significant adverse effects on aquatic life. The version
sought by Forest & Bird and Fish & Game included an additional
condition distinguishing (on the basis of evidence and the Court’s
factual findings) between classes of discharges that would, and would
not, cause those effects. The version supported by the Council and
farming parties did not include that additional condition.

9.  After considering the different versions of Rule 24, the Environment
Court determined that it could not (yet) approve the appellant’s
version, as it did not have evidence allowing it to be satisfied the
discharges proposed to be permitted would not result in significant
adverse effects on aquatic life.2 While the Court had received
extensive evidence on this issue and had already made factual

3 Defined by the Environment Court as being below national bottom lines or minimum
acceptable states as those terms are defined in the National Policy Statement for Freshwater
Management 2020 in Aratiatia Livestock Ltd v Southland Regional Council [2022] NZEnvC 265
(“EC Fifth Interim Decision”) at [77]

4 EC First Interim Decision at [8], [93]-[96] and EC Fifth Interim Decision at [4]-[5] [265]

5 Mr Norton evidence in chief at [18]-[19]; Ms McArthur evidence in chief at [30]-[54]

65 68(1)(b) RMA

7 EC Fifth Interim Decision

8 EC Fifth Interim Decision at [270]-[272]



findings regarding the state of Southland’s waterbodies and the
adverse effects of farming discharges on those waterbodies, it did not
have evidence as to the effects of farming activities undertaken in
accordance with the suite of methods (particularly, land use rules and
farm environment plans) as approved for inclusion in the pSWLP. It
made directions providing the parties with an opportunity to call
expert evidence on the likelihood of effects and their significance in
that context, so it could make a final determination.’

10. There were three appeals to the High Court in relation to Rule 24. One
concerned scope, and is addressed below. Another concerned
whether s 70 applies to diffuse discharges. The High Court held that s
70 does apply to the type of discharges that Rule 24 authorises.” The
third appeal was by the Council. The primary issue from the Council's
perspective was whether the Environment Court was correct in
questioning whether s 70 would be contravened when the conditions
of Rule 24 “would preclude the very effects which s 70 was concerned
with”. It said that because its preferred version of Rule 24 replicated
the s 70 effects as a permitted activity condition (so discharges having
those effects would default to non-complying activity status), the
Court had no option but to be “satisfied” that the class of discharges
Rule 24 permits would not have the effects listed in s 70."

11.  The High Court did not agree with the appellant. It found that the
requirement be satisfied “before” a permitted activity discharge rule
is inserted indicates “the need for an inquiry as part of the planning
process as to what the evidence says about the effects of the class of
discharge being considered” and that “[t]his is particularly important
in the present case where there will be practical difficulties in
determining whether a specific discharge complies given such issues
are not readily able to be assessed on a case by case basis and where

there will be a live question as to cumulative effects”."

12.  The Council appealed the High Court decision to the Court of Appeal,
which declined the appeal.” The Court of Appeal observed that the
central issue is “whether the s 70 threshold criteria for a permitted

° Ibid.

0 Federated Farmers Southland Incorporated v Southland Regional Council [2024] NZHC 726
(“HC Decision”) at [71]

11 See summary of Council submissions before the High Court in HC decision from [76]

2 HC Decision at [83]

3 Southland Regional Council v Southland Fish and Game Council [2024] NZCA 499 (“CA
decision”)



activity rule have been met”.'* The Council (and the Environment
Court on appeal) must be satisfied “before” a rule is included that the
specified effects are not likely to occur.’ It said:'®

..it seems to us beyond serious dispute that [the Council] had to be
satisfied that proposed Rule 24 would operationally ensure the permitted
activities would not likely give rise to the specified effects on receiving
waters after reasonable mixing. Section 70 mandates an outcome and
that outcome must be assured by the proposed rule before it is included
in the regional plan. Plainly, whether that outcome is achieved by the rule,
whatever its precise terms, is an evaluative matter upon which [the
Council] must be satisfied, before the rule’s inclusion. There may be cases
where a rule of this type will be self-evidently effective. Nothing in this
judgment should be taken to presume that a particular form or type of
evaluation is needed. But in the present case the Environment Court is
not presently satisfied that the mandated outcome will be achieved and
considers that further evidence is needed. We can see no basis for
reaching a different view.

13. Following the Court of Appeal decision, s 70 was amended by the

Amendment Act. The Regulatory Impact Statement on the changes'’

explains that this was in response to the High Court decision

described above as well as other Court decisions concerning s 107
RMA.'"® The section as amended is addressed below.

AMENDMENTS TO S 70

14. The Amendment Act passed into law on 20 August 2025.

15. Section 70(1) remains unchanged and states:

70 Rules about discharges

(1) Before a regional council includes in a regional plan a rule that allows
as a permitted activity—

4 At [19]
15 Ibid.
16 At [23]

7 Regulatory Impact Statement: Managing discharges under s 70 of the Resource Management

Act, page 65.

'8 Environmental law Initiative v Canterbury Regional Counci/[2024] NZHC 612.



(a) a discharge of a contaminant or water into water; or

(b) a discharge of a contaminant onto or into land in circumstances
which may result in that contaminant (or any other contaminant
emanating as a result of natural processes from that contaminant)
entering water,—

the regional council shall be satisfied that none of the following effects
are likely to arise in the receiving waters, after reasonable mixing, as a
result of the discharge of the contaminant (either by itself or in
combination with the same, similar, or other contaminants):

(c) the production of conspicuous oil or grease films, scums or foams, or
floatable or suspended materials:

(d) any conspicuous change in the colour or visual clarity:
(e) any emission of objectionable odour:

(f) the rendering of fresh water unsuitable for consumption by farm
animals:

(g) any significant adverse effects on aquatic life....

(emphasis added)

16. The Amendment Act added a new subsection (3):

(3) Despite subsection (1), a regional council may include in a regional plan
a rule that allows as a permitted activity a discharge described in
subsection (1)(a) or (b) that may allow the effects described in subsection
(1)(d), (f), or (g) if—

(a) the council is satisfied that those effects are already in the
receiving waters; and

(b) the rule includes standards for the permitted activity; and

(c) the council is satisfied that those standards, or those standards in
combination with any other provisions in the plan, will contribute to
a reduction of those effects over a period of time—

(i) no greater than 10 years; and
(ii) commencing on the date that the rule becomes operative.
17. The amendment of legislation does not affect the completion of a

proceeding in progress under the legislation,” unless the legislation
provides otherwise.?°

19 Section 33 Legislation Act 2019
20 Section 9(1)(a) Legislation Act 2019.



18.

19.

Here, the Amendment Act transitional provisions provide:*’

The amendments to section 70 made by section 16 of the amendment
Act apply to proposed plans notified before, on, or after commencement,
including any proposed plan notified before commencement that is the
subject of an appeal and any ongoing court proceedings.

As such it is clear from those transitional provisions that s 70 as
amended by the Amendment Act does affect the completion of the
proceeding and applies to the Court's consideration of Rule 24.

SECTION 70 REQUIREMENTS

20.

21.

The s 70(1) requirement for the regional council to be “satisfied” that
significant adverse effects on aquatic life are not likely to arise in the
receiving waters after reasonable mixing as a result of the discharge
of a contaminant, before allowing the contaminant discharge as a
permitted activity, remains in place. The Environment Court has “the
same power, duty and discretion as the person against whose
decision the appeal or inquiry is brought,? and so the Court must be
satisfied that s 70 is met in determining what form of Rule 24 to
approve.

Section 70(3) provides a limited exception to s 70(1). The first
threshold for the s 70(3) exception to apply is that the effects in (c) -
(g) are “already in the receiving waters”.?®> The prior findings and new
evidence on that issue are set out below.

Environment Court’s Fifth Interim Decision

22.

In the Environment Court's Fifth Interim Decision the Court made
findings, having heard extensive evidence, that contaminant
discharges are causing significant adverse effects on aquatic life. The
Court made the following introductory findings:

a. Many of Southland's water bodies are likely degraded with water
quality falling below the national bottom line or below the
minimum acceptable state.*

b. The discharge of contaminants incidental to farming and other
activities is resulting in significant adverse effect on aquatic life.®

21 Schedule 12 (Transitional, savings and related provisions), Part 8, clause 50.
22 Section 290(1) RMA

23 Section 70(3)(a) RMA

24 Fifth Interim Decision at [4]

25 At [5]


https://legislation.govt.nz/act/public/1991/0069/latest/link.aspx?id=DLM233654#DLM233654
https://legislation.govt.nz/act/public/1991/0069/latest/link.aspx?id=LMS1468370#LMS1468370

23.

24,

25.

The Court describes the extensive expert conferencing on water
quality and aquatic ecology that it directed, and which occurred
between 2019 and November 2021.%° An outcome of the November
2021 conference was the recommendation to map catchments where
water quality is degraded by nitrogen, phosphorus, sediment or
microbial contaminants, and to include those maps in a new schedule
to the plan, Schedule X.?

The Courtrecords that the water quality experts identified and agreed
on water bodies or segments of water bodies falling below the
National Policy Statement for Freshwater Management (“NPSFM")
national bottom line or minimum acceptable state for
macroinvertebrate community (measured by the Macroinvertebrate
Community Index or “MCI"), suspended fine sediment, and
phytoplankton (trophic state). *® For minimum acceptable state in
respect of which there is no NPSFM national bottom line, the experts
agreed on minimal acceptable states for £ Co/i and macroalgal and
phytoplankton indicators of estuarine trophic state.?

Following a discussion of the disputed issues regarding Schedule X:

a. The Court found that where water quality falls below the national
bottom lines or minimum acceptable state, water quality in these
water bodies is, or is highly likely to be, degraded by human
activities and is to be improved (Objective 6).%°

b. The Court was “satisfied that for a range of attributes and
minimum acceptable states, water quality in many of Southland’s
water bodies is, or is highly likely to be, degraded...”"

c. The Court approved the inclusion of maps (for nitrogen,
phosphorus, suspended sediments, MCl and £.Colitogether with
a single map for all attributes) in a new Schedule X ‘Catchments
of degraded waterbodies where improvement in water quality is
required’.*

26 At [42]
27 At [49]
28 At [55]

- [48]

29 At [56] Those findings were also summarised by the Court, for the first four attributes, in
Annexure 2: Table 1 attached to and forming part of the Fifth Interim Decision: Fifth Interim
Decision at [57] and Annexure 2: Table 1

30 AL [77]
3T AL[78]
32 At [84]



26. The Court addressed the key factual issue in dispute: have

contaminant discharges from existing farming activities caused
significant adverse effects on aquatic life? It rejected the Dairy

Interests’ submission that there was no evidence of diffuse discharges

from farming activities, either individually or cumulatively, causing
significant adverse effects on aquatic life.* It referred back to its
finding® that several attributes for the NPSFM's ecosystem health
value fall below a national bottom line or minimum acceptable state,

and set out the narrative values for each attribute:

(a)

(b)

(0)

(@)

(e

Phytoplankton (trophic state) - Ecosystem health (aquatic life) value

Lake ecological communities have undergone or are at high risk of
a regime shift to a persistent, degraded state (without native
macrophyte/seagrass cover), due to impacts of elevated nutrients
leading to excessive algal and/or plant growth, as well as from
losing oxygen in bottom waters of deep lakes;

Suspended fine sediment - Ecosystem health (water quality) value

High impact of suspended sediment on instream biota. Ecological
communities are significantly altered, and sensitive fish and
macroinvertebrate species are lost or at high risk of being lost;

Macroinvertebrate - Ecosystem health (aquatic life) value

Macroinvertebrate community indicative of severe organic
pollution or nutrient enrichment. Communities are largely
composed of taxa insensitive to inorganic pollution/nutrient
enrichment;

Macroalgae biomass indicator - Ecosystem health (estuarine) - very
high eutrophication

Ecological communities (e.g. bird, fish, seagrass, and
macroinvertebrates) are strongly impacted by macroalgae.
Persistent very high % macroalgal cover (>75%) and/or biomass,
with entrainment in sediment. Sediment quality degraded with
sulphidic conditions near the sediment surface;

Phytoplankton biomass indicator - Ecosystem health (estuarine) -
very high eutrophication

33 At [263] CB0075
34 At [78] €B0027
35 At [264] CB0075



27.

28.

10

Excessive algal growth making ecological communities at high risk
of undergoing a regime shift to a persistent, degraded state without
macrophyte/seagrass cover

With reference to those narrative values, the Court found it “highly
likely that the result of the discharges of contaminants (either by
themselves or in combination with the same, similar, or other
contaminants), are firstly having significant adverse effects on aquatic
life and secondly, the discharges include those that are incidental to
farming (land use) activities.”® It found that attributes that are below
the national bottom line or minimum acceptable state are causing
significant adverse effects on aquatic life.?’

As set out above, the Court determined to give the parties the
opportunity to call expert evidence on the likelihood of effects, and
their significance for aquatic life, under the final pPSWLP methods,*®
but at this point the Court’s decision was instead appealed.

New evidence

29.

30.

31.

Mr Norton and Ms McArthur both say that there are significant
adverse effects on aquatic life occurring in large parts of the
Southland Region, as shown on the Schedule X maps.*° Ms McArthur
states that localised significant adverse effects from discharges
associated with farming activities may occur in waterbodies outside
of those identified in Schedule X.*

Ms McArthur has compared the most recent data with the data relied
on in 2018 and concludes that effects have not improved since then,
and have worsened slightly:*'

... degradation of Southland's rivers, remains the same, if not slightly
worse, than that examined by the experts and presented to the court
since 2018.

Mr Norton and Ms McArthur both say that farming activities are a
major contributing source to the contaminants of nitrogen (N),

36 At [265]
37 At [266]
38 AL [272]

39 Mr Norton evidence in chief at [18]-[19]; Ms McArthur evidence in chief at [30]-[54]
40 Ms McArthur evidence in chief at [36].
41 Ms McArthur evidence in chief at [54]



32.

11

phosphorus (P), sediment (S) and microbial contaminants (MC),
consistent with the findings that have been made by the Court.*?

On that basis, the Court can be satisfied that significant adverse
effects on aquatic life are already in receiving waters identified in
Schedule X ((s 70(3)(a)). This means that a permitted activity rule that
allows the discharge of contaminants within degraded catchments
can only be made as provided for by s 70(3)(b) and (c) RMA.

SECTION 70(3)(B) AND (C)

33.

34.

35.

The remaining requirements of s 70(3) are:

(b) the rule includes standards for the permitted activity; and

(c) the council is satisfied that those standards, or those standards in
combination with any other provisions in the plan, will contribute to a
reduction of those effects over a period of time—

(i) no greater than 10 years; and

(i) commencing on the date that the rule becomes operative.

It is clear from the evidence that there is a key distinction in the
interpretation and evidence of the parties in relation to new s 70(3)(c)
-the requirement that the standards for the permitted activity (or
those standards in combination with any other provisions in the plan)
contribute to “a reduction in those effects’ over a period of time. In
summary, Forest & Bird's position is that s 70(3) requires a reduction
in significant adverse effects on aquatic life, and that evidence of a
reduction in inputs of contaminants is, by itself, insufficient.

In relation to the requirement in s 70(3)(c), Ms McArthur's evidence is
that:*

a. Where an ecological state continues to be below minimum
acceptable states or national bottom lines for aquatic life, it
cannot be considered to be experiencing a reduction in
significant adverse effects simply because there has been some
level of reduction of contaminants entering the waterbody.

b. Reducing significant adverse effects on aquatic life in the context
of s70 RMA can be reliably determined from a positive change in
aquatic life from below a national bottom line or minimum

42Mr Norton evidence, paragraph 18 - 19.
43 Ms McArthur evidence, Executive Summary.
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acceptable state, to a state where the aquatic life is measurably
improved, at least to meet these thresholds.

¢. Minor numerical improvements in biotic indicators cannot
generally be considered to represent a reduction in significant
adverse effects on aquatic life from an ecological perspective.

d. A reduction in contaminants does not by itself equate to a
reduction in significant adverse effects on aquatic life. Significant
reductions in contaminants are needed to “shift the dial” in terms
of the significance of adverse effects experienced by aquatic life.

36. In comparison Mr Norton’s evidence says that mitigations provided
for in the pSWLP will reduce the discharge of contaminants that affect
aquatic life (i.e., N, P and S), and that it logically follows that adverse
effects on aquatic life will accordingly also reduce.** Mr Norton
understands that the test for s 70 is whether the provisions of the
Plan contribute to a reduction in effects within 10 years and that an
assessment of the scale of the reduction is not required. Mr Norton
accepts that the mitigations will not be sufficient to achieve national
bottom lines everywhere in Southland.*

37. In Mr Norton's rebuttal evidence he interprets Ms McArthur's
evidence as saying that reductions must be sufficient to meet national
bottom lines to constitute a reduction in significant adverse effects,
and disputes that there is a “step-change” response. With respect,
this miss-states Ms McArthur's evidence, which does not refer to a
step-change but rather makes the point that while even a small
reduction in contaminant inputs may lead to a progressive
improvement in water quality, that does not necessarily translate to
a discernible reduction in significant adverse effects on aquatic life.
There needs to be enough of a reduction in inputs that it results in a
change at an ecosystem level. Ms McArthur refers to national bottom
lines because there is very little ability to statistically describe the
relationship between contaminant inputs (nutrients and sediment)
and the response by aquatic life (MCl) below MCI national bottom
lines. This appears to be borne out by the Band D (below national
bottom line) attribute band description for Macroinvertebrates:*

44 Mr Norton evidence at [44].
45 Jbid at [61].
46 NPSFM 2020 (as amended 2024), Table 14 (p 55).
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... Communities are largely composed of taxa insensitive to inorganic
pollution/nutrient enrichment.

Statutory Analysis

38. The meaning of s 70 RMA must be ascertained from its text and in
light of its purpose and its context.*” These indicators all support
Forest & Bird's position on the meaning of s 70(3).

—
D
X
—t

39. Section 70(3)(c) says:

“Satisfied”

(3) Despite subsection (1), a regional council may include in a regional plan
a rule that allows as a permitted activity a discharge described in
subsection (1)@) or (b) that may allow the effects described in
subsection (1)(d), (f), or (g) if—

(a) the council is satisfied that those effects are already in the receiving
waters; and

(b) the rule includes standards for the permitted activity; and

(c) the council is satisfied that those standards, or those standards in
combination with any other provisions in the plan, will contribute to a
reduction of those effects over a period of time—

(i) no greater than 10 years; and

(i) commencing on the date that the rule becomes operative.

40. According to the Supreme Court, the term “be satisfied” is the

“strongest decisional verb” used in the RMA.*® Its ordinary meaning

is”

‘to furnish with sufficient proof or information; to assure or set free

from doubt or uncertainty; and to convince; or to solve a doubt or

difficulty.”* It is used where “there is some departure from a general
approach”, including, the Supreme Court observed, “to permit

contamination” (referencing s 70), and in the context of decisions that
require the decision-maker to be “satisfied” that adverse effects will
not eventuate.*® Elias | described this as a “requirement of caution”.”'

47 Section 10(1) Legislation Act 2019
48 Westfield (New Zealand) Ltd v North Shore City Council [2005] NZSC 17, [2005] 2 NZLR 597;
[2005] NZRMA 337; (2005) ELRNZ 346 (“Westfield SC") at [52] (judgment of Keith J)

4 |bid

>0 Westfield SC at [24] (judgment of Elias ))



41.

42.
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The Court of Appeal in the previous Rule 24 appeal process applied
the Supreme Court’s findings in Westfieldto s 70.>>

Putting the definitions above in the context of the application of s
70(3) in this case, the Environment Court needs, ahead of approving
a formulation of Rule 24, to have sufficient proof to set it free from
doubt that the standards in Rule 24, in combination with any other
provisions of the plan, will contribute to a reduction in significant
adverse effects on aquatic life over a period no greater than 10 years.
It must be cautious. That is a strong obligation requiring a high level
of certainty. Ms McArthur addresses what that equates to in a
technical sense, in the context of water quality trends.>?

“will contribute to a reduction in those effects’

43.

44,

45,

Context

46.

The phrase “will contribute to a reduction in those effects” is a
reference back to the introductory words in subs (3) which refers to
“the effects described in subsection (1)(d), (f) or (g)". The effects
described in (1)(g) are “significant adverse effects on aquatic life.”

Section 70(3) does not refer to a reduction in discharges.

As such the text supports an interpretation that s 70(3) requires a
reduction in significant adverse effects on aquatic life over a defined
time period. That is consistent with the approach taken in Ms
McArthur's evidence. The focus must be on ascertaining the effects
on aquatic life, and this can not be determined simply by there being
a reduction in contaminants.

The purpose of the preparation, implementation, and administration
of a regional plan is to assist the Regional Council to carry out its
functions in order to achieve the purpose of the RMA.>* Regional plans
(other than regional coastal plans) are not mandatory, but a regional
council has the power to prepare a regional plan at any time, and
must also consider the desirability of preparing a regional plan
whenever specified circumstances or considerations arise or are likely
to arise. Those circumstances include any significant concerns of
tangata whenua for their cultural heritage in relation to natural and
physical resources, the restoration or enhancement of any natural

52 CA decision at [19]
53 At [90]-[91]
54 Section 63 RMA
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and physical resources in a deteriorated state or the avoidance or
mitigation of any such deterioration, the implementation of a national
policy statement, any use of land or water that has actual or potential
adverse effects on water quality, and any other significant issue
relating to any function of the regional council under the RMA.>

47. A regional council must prepare and change any regional plan in
accordance with the matter specified in s 66(1), and having regard to
the matters in s 66(2). A regional plan must state objectives, policies
and rules as specified by s 67(1), may state any of the other matters
in s 67(2), must give effect to the national and regional instruments
listed in s 67(3), and must not be inconsistent with a water
conservation order or other regional plan for the region (s 67(4)).

48. Section 70 enables (as the Supreme Court observed in Westfield) a
departure from the starting point in s 15 RMA that discharge of
contaminants is not allowed. The parameters of the departure are
that only those classes of discharges that are not likely to have the
effects prohibited by s 70 may be classified as a permitted activity.
Section 70(3) allows a limited exception to those parameters.

49. A permitted activity rule is the “least restrictive” type of activity.® A
resource consent is not required for a permitted activity if it complies
with any conditions applying to it.>” This means the activity is not
subject to the regional council oversight that a resource consent
application entails and that a regional council has no ability to impose
conditions to manage effects, or require monitoring to ensure effects
are as anticipated.”®

50. As with the context in Westfield, the s 70 context and its role in the
statutory scheme is to require caution®® and a higher level of certainty
before authorising a class of discharges as a permitted activity.
Failure to ensure that authorising a class of discharges as permitted
activities will avoid significant adverse effects on aquatic life; or will
ensure those effects are reduced over the time period specified;

55 Section 65(1) and s 65(3) RMA. The circumstances and considerations cited are those in s
65(3)(e) to (i).

%6 King Salmon at [16]

575 87A RMA

58 55 87A and 108 RMA

2 Westfield SC at [25] (judgment of Elias J)



51.

52.

53.
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means failing to safeguard the life-supporting capacity of water and
its ecosystems as required by the RMA’s purpose.®

It is also relevant to refer to the Court of Appeal’s findings on context
in the Rule 24 appeal. It stated:

[20] It is also important to view this s 70 threshold in its full statutory
context. The scheme of the RMA demands close control of activities that
discharge contaminants into water or onto land which may result in that
contaminant entering water. They are prohibited by s 15 unless the
discharge is expressly allowed by a national environmental standard or
other regulations, a rule in a regional plan as well as a rule in a proposed
regional plan, or a resource consent. Regional councils are then given the
responsibility of controlling discharges of contaminants and must evaluate
(among other things) the efficiency and effectiveness of a proposed plan
dealing with such discharges. This evaluation must contain a level of detail
that corresponds to the scale and significance of the effects that are
anticipated from the implementation of that plan.

[21] A regional council must also consider the desirability of preparing a
regional plan when any land use has actual and potential adverse effects on
water quality, and any regional plan must be prepared in accordance with
its obligation to prepare an evaluation report. In making any rule, a regional
council must have regard to the actual or potential effect on the
environment of activities, and in particular any adverse effects. In addition,
where a regional council provides in a plan that certain waters be managed
for any purpose described in respect of classes specified in Schedule 3 of
the RMA, and includes rules in that plan about the quality of water, those
rules must require observance of standards specified in that schedule
unless the regional council considers more stringent or specific standards
are required. Subject to the need to allow for reasonable mixing of a
discharged contaminant or water, a regional council must not set standards
in a plan which result, or may result, in a reduction of the quality of water in
any waters at the time of the public notification of the proposed plan unless
it is consistent with the purpose of the RMA to do so.

The Court of Appeal held, given this statutory context, that the Council
had to be satisfied that proposed Rule 24 would operationally ensure
the permitted activities would not likely give rise to the specified
effects on receiving waters after reasonable mixing. Section
70 mandates an outcome and that outcome must be assured by the
proposed rule before it is included in the regional plan.®’

The same principles apply to interpretation of s 70(3) - that is the
Council (and Court on appeal) must be satisfied that the standards in

60 5 5(2)(b) RMA

61 At [23].
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Rule 24 (or those standards in combination with any other provisions
in the plan) will contribute to a reduction in significant effects on
aquatic life over the timeframe specified. Section 70(3) mandates that
outcome and that outcome must be assured before it is included in
the regional plan.

The approach taken by Ms McArthur is outcome-focused, in that it
considers whether the standards and other plan provisions
contribute to a reduction in those effects. This is consistent with the
context of the RMA as an effects-based statute within which life-
supporting capacity must be safeguarded, and with the requirement
on the consent authority to consider actual and potential effects on
the environment when making rules.®?

If s 70(3) were interpreted to simply require any reduction in inputs
of contaminants, this would not be consistent with the context
described above.

Purpose

56.

57.

58.

The purpose of s 70 is to provide a nationally applicable “gateway” for
regional permitted activity rules for discharges of contaminants. It
reflects Parliament’s intent as to when allowing discharges of
contaminants into the environment as of right® is, and is not,
appropriate.

Section 70 is a nationally applicable standard of appropriateness, that
must be applied in every region. If a proposed rule meets that
standard, its appropriateness then falls to be considered in a broader
planning sense under the statutory provisions applying to the
preparation of regional planning documents, including s 32 RMA.

The purpose of s 70 points to the same interpretation as the text and
context. The adverse effects specified in s 70 relate to the water’s
amenity (how humans appreciate it), its safety as a drinking water
source for farm animals, and its suitability for aquatic life. The
purpose of s 70 is apparent from its text: it is to provide for discharges
to be authorised in regional plans, subject to parameters designed to
ensure receiving waters remain suitable for people, their animals, and
the environment. Section 70(3) allows this to be achieved over a
period of time where there are already significant adverse effects on

62 Section 68(3) RMA.
63 In the sense that resource consent is not required under a regional plan
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aquatic life. Section 70 sets parameters around the extent of effects
a discharge may have without being subject to a requirement for a
resource consent and the application of s 107.

59. If section 70(3) were to be interpreted in a way that means that it only
requires that the plan reduce contaminant losses then s 70 would
have little substantive effect, and it would not ensure that the
outcomes sought to be achieved by the RMA are achieved.

Legislative History

60. The legislative history associated with s 70 gives some insight into the
purpose of the new exception in subsection (3), as does the legislative
history of changes that were also made to s 107 around the same
time.

Section 107

61. Section 107 has a similar function to s 70, but applies to resource
consent decisions. It requires a consent authority to be satisfied that
the discharge of a contaminant will not result in any significant
adverse effects on aquatic life before it can issue a consent for that
discharge. Section 107 was amended by the Resource Management
(Freshwater and Other Matters) Amendment Act 2025 to introduce
the following subsection:

(2A) A consent authority may grant a discharge permit or a coastal permit
to do something that would otherwise contravene section 15 or 15A that
may allow the effects described in subsection (1)(g) if the consent
authority—

(a) is satisfied that, at the time of granting, there are already effects
described in subsection (1)(g) in the receiving waters; and

(b) imposes conditions on the permit; and

(c) is satisfied that those conditions will contribute to a reduction of the
effects described in subsection (1)(g) over the duration of the permit.

62. The Supplementary Analysis Report (SAR) on the s 107 amendment®
explains that recent Court decisions mean that discharges with
significant adverse effects on aquatic life cannot be permitted or
consented in degraded catchments even where effects would be
mitigated over time. It is stated that as a consequence existing
discharges in significantly degraded catchments are unlikely to obtain

64 Supplementary Analysis Report: Amending s107 of the Resource Management Act to improve
certainty while protecting freshwater and aquatic life.
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replacement consents unless they can avoid significant adverse
effects on aquatic life from day one of a new consent.®® It is stated
that recent Court decisions have found the staged mitigation
approach to adverse effects is unlawful as both s 70 and s 107 require
the listed effects to be unlikely before permission is given.®® The
implications of these decisions was stated to be that they prohibit any
discharges that have listed effects on aquatic life but provide no legal
pathway for reducing those effects where they already exist.

The SAR says that the resulting restriction on consenting discharges
may not align with settings in the National Policy Statement for
Freshwater Management which enables improved freshwater
outcomes over time (with timeframes and methods for achieving
those outcomes to be determined by councils and communities).®’ It
refers to the ‘government’s objective’ as being:®®

To enable progressive improvement of water quality over time. This
recognises the need for continuity of existing economic activities and
infrastructure ... in the short to medium term, including in degraded
catchments, while changes are made to achieve water quality
targets over time for both surface waters and much slower
responding groundwater systems.

| emphasise the reference to “water quality targets”, because it
indicates an intention to align the requirement for improvement with
the targets in the NPSFM (such as MCI national bottom lines) rather
than just contaminant discharges.

The SAR also later addresses what objectives are sought in relation to
the policy problem as follows:®°

This policy objective is to provide a consenting pathway for certain
discharges to lawfully continue, even in degraded catchments, where
they can do so while enabling freshwater improvement to occur over
time.

This recognises that receiving waters can already be subject to
significant adverse effects on aquatic life, that granting a discharge
consent can be consistent with improvement; and allows for that
improvement to occur over an appropriate timeframe.

(emphasis added)

65 Page 1.
66 Page 2.
67 Page 2.
68 Page 2.

69 Page 10.
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The SAR addressed 2 options with Option 1 being staged mitigation
and Option 3 being an exclusion for diffuse discharges. The SAR
states that Option 1 provides a safeguard for the natural environment
in that it requires “consent-holders to reduce adverse effects over
time, though this assumes and relies on compliance with all consent
conditions”.”® In assessing the costs it is stated that "amending s 107
to enable discharges to adversely affect freshwater albeit
temporarily will impose a range of externality costs on the wider
community.” The SAR states that Option 1 enables a consent to be
granted “where consent conditions would reduce adverse effects on
aquatic life over time".”"

These excerpts are also emphasised, because they indicate an
intention that adverse effects on freshwater are intended to be
temporary, with a firm focus on reducing effects on aquatic life over
time.

Section 70

68.

69.

The Select Committee report on the changes to s 70 states that the
Amendment Bill would amend the RMA to “enable regional councils
to include permitted activity discharge rules under section 70 where
standards would contribute to a reduction in adverse effects over
time.”

In discussing s 70 discharges the Select Committee states:

Clause 15 would insert new section 70(3) to enable a council to include a
rule in a regional plan that allowed as a permitted activity a discharge into
water that could result in significant adverse effects to aquatic life.
The rule would need to include standards for the permitted activity. The
council would also need to be satisfied of two matters: that the receiving
waters already had the effects described in subsection (1)(g) and that the
standards would contribute to a reduction of the adverse effects
over a period specified in the rule.

The form of permitted activity rules required to meet these new tests
would be at the discretion of the council and depend on the activity and
adverse effects being addressed. For example, where significant adverse
effects on aquatic life are a result of excess nitrogen run-off, the council
may set the discharge of nitrogen associated with a farming activity as
permitted provided a certified freshwater farm plan is in place and

70 Page 4.

71 Page 25.
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complied with. If compliance with the catchment wide farm planning
regime is expected to result in a reduction in overall adverse effects
this standard could meet the new test.

Many submitters expressed concern that the bill lacks a specific time
frame for achieving a reduction in adverse effects. We agree that the
current proposal could be interpreted as only requiring a tiny
improvement over many years. We also consider that decision makers
need to have confidence that actions in current plans, rather than future
plans, will achieve the necessary reduction over time. We agree that 10
years (the time in which a plan must be reviewed) would be an
appropriate time frame. Consequently, we recommend amending
proposed section 70(3)(c) to require the council to be satisfied that
the standards would contribute to a reduction in adverse effects
within 10 years.

We recognise that it is the whole plan, not just standards in a rule, that
would reduce adverse effects on aquatic life. We therefore think that a
council should be able to consider the effects of the entire plan and not
just the permitted activity standards when determining a reduction in
adverse effects. We recommend amending section 70(3)(c) to enable this.

70. The Amendment Act reflects the changes recommended by Select
Committee.

71. Inthe Regulatory Impact Statement (RIS) on the changes, sections 15,
70 and 107 are described in the RIS as being the core RMA provisions
for protecting freshwater and aquatic life.”> The government's

objective is described as:”

... to enable progressive improvement of water quality over time. This
recognises the need for continuity of existing economic activities and
infrastructure (eg waste and stormwater) in the short to medium term,
including in degraded catchments, while changes are made to achieve
water quality targets over time for both surface waters and
groundwater systems (which are much slower to respond)

(emphasis added)

72. The objective sought in relation to the policy problem is:"

72 Regulatory Impact Statement: Managing discharges under s 70 of the Resource Management

Act.
73 Page 66
74 Page 78.
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The objective is to enable discharges to be managed in a way that does
not increase consent burden and enables freshwater improvement to
occur over time, even in degraded catchments.

This recognises that receiving waters can already be subject to significant
adverse effects on aquatic life ; that authorised discharges through
permitted activity rules can be consistent with improvement and allows
for that improvement to occur over an appropriate timeframe.

(emphasis added)

An option considered in the RIS (option 1) is mitigation through
conditions (amend s 70 consistent with the change to s 107) to enable
a permitted activity rule in a regional plan for discharges in degraded
catchments subject to rules requiring a “contribution to reductions
in adverse effects over time”.”> This was the preferred option on the
basis that it “enables regional plans to continue to use permitted
activity rules to manage discharges, while still ensuring that
environmental effects are managed through rules and improved

over time."’®

In terms of the costs of Option 1 the RIS states that amending s 70 to
permit discharges which may adversely affect freshwater “for a time”
willimpose a range of externality costs on the wider community.”” The
RIS discussed the need to recognise that improvements to freshwater
quality take time, stating:

The National Policy Statement for Freshwater Management 2020 (NPS-
FM) recognises this: while policies require that degraded water bodies
improve, and that the health of other water bodies is maintained, it
provides for: a. desired outcomes for freshwater quality to be worked
towards over time; and b. councils and communities to determine the
appropriate timeframes and methods for achieving desired outcomes
and restricting resource use.

It was concluded that the proposed option will enable council to set
permitted activity rules for certain discharges while still ensuring that
“environmental effects are managed through conditions and
improved over time."’8

It is clear from this legislative history that:

7> Page 68.
76 Page 68.
77 Page 89.
78 Page 92.
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a. Section 70(3) is focused on achieving improvements in effects
over a specified timeframe. Ongoing adverse effects could be
authorised but were intended to be temporary.

b. The changes to s 70(3) are intended to align with the approach
taken in the NPS FM: attainment (at least) of water quality targets.

c. Thechange is to enable water quality targets to be achieved over
time rather than from day 1, where water is degraded.

77. If section 70(3) is interpreted to mean that any reductions in inputs is
sufficient to allow the exception, this will not achieve the stated
objectives of the change.

DOES THE pSWLP ACHIEVE WHAT SECTION 70 REQUIRES?

78. Whether the pSWLP can be considered to achieve the requirements
of s 70 largely turns on whether s 70 is met by any contaminant
reduction, or whether a change in effects experienced by aquatic life
is required. Ms McArthur describes the degree of change need to
reduce significant adverse effects on aquatic life in Southland,”
summarises the available information as to the degree of change
likely to be driven by pSWLP methods,?® and assesses the likely timing
of contaminant reductions and the timing of any response by aquatic
life.®’

79. Other than that fundamental difference in the parties’ positions and
evidence, the remaining area of disagreement is in relation to timing
of farm plan method implementation.

80. The pSWLP places significant reliance on Farm Environmental
Management Plans (“FEMPs”). FEMPs were described as “the key
method for giving effect to the proposed plan’'s policies and
objectives” by the Environment Court.®? pSWLP Appendix N - Farm
Environmental Management Plan Requirements states:

(1) A Farm Environment Management Plan must be:

(@) a Freshwater Farm Plan prepared, implemented and audited in
accordance with regulations prepared under Part 9A RMA and which apply
within the Southland region, plus any additional information or components
required by Part B below; or

73 At [55] - [63]

80 At [64] - [77]

81 At [78]- [88]

82 Fifth Interim Decision at [9]
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(b) if Freshwater Farm Plans, under Part 9A RMA, are not yet required in the
Southland region, a Farm Environmental Management Plan will be prepared
and implemented in accordance with Parts A to C below.

81. Various pSWLP rules including several of the land use rules cross-
referenced in Rule 24.% Although those rules are operative, the
Council does not yet require FEMPs.

82. Section 217C RMA specifies that Part 9A applies only to a region
specified in an Order in Council, on and from the date specified in the
Order in Council. The Resource Management (Application of Part 9A
- Freshwater Farm Plans: Southland) Order 2024 was made on 18
November 2024 and states that Part 9A of the RMA applies to the
Southland Region. It does not specify a date as anticipated by s 217C
but can be assumed to be “specifying” the date that it came into force.

83. Pursuant to the Resource Management (Freshwater Farm Plans)
Regulations 2023, a farm operator must submit a freshwater farm
plan for a farm to a certifier within 18 months after the later of:

a. the date specified in the Order in Council; and

b. the date on which the farm meets the land use threshold under
section 217D of the Act.

84. Thus under Part 9A and the Regulations, freshwater farm plans must
be submitted for certification by 18 May 2026, being 18 months from
the date of the Order in Council.

85. That is the basis on which the Council does not yet require FEMPs.
Forest & Bird contends that this is an incorrect interpretation of
Appendix N, as it requires a FEMP in accordance with Parts A to C of
Appendix N “if Freshwater Farm Plans, under Part 9A RMA, are not yet
required in the Southland region”. However, the fact remains that the
Council's position and its advice to farmers is that farm plans are not
required until mid-2026. That is of course the date of certification
only, not the date by which the FEMP methods are to be fully
implemented (discussed below).

86. In addition, s 70(3)(c) refers to “other provisions in the plan”, being the
pSWLP, where-as freshwater farm plans required under Part 9A and
the Regulations are not provisions in the pSWLP.

83 Rules 20, 20A, 20B and 25 pSWLP



87.

88.

89.

90.

91.

SCOPE

92.

25

The SWLP does not appear to require the methods in a FEMP to be
implemented by a particular date. Rule 20 pSWLP is the farming (land
use) permitted activity rule. It requires that for qualifying farms, a
FEMP is prepared and certified, and compliance with it audited, in
accordance with Appendix N. It requires that the FEMP is
implemented “by the landowner completing the practices, actions
and mitigations specified in the FEMP in accordance with the
timeframes set out in that Plan™*. As such, the time by which
mitigation actions must be implemented is determined by the dates
specified in the plan, not the date the plan must be submitted for
certification. For example, if a FEMP states that riparian margins will
be planted within 5 years, that mitigation action must be completed
within 5 years (unless the FEMP is amended).

As a result, Ms McArthur's evidence is that there is considerable
uncertainty that full implementation of mitigation measures for N and
P will occur within 10 years.®

The requirement is to be ‘satisfied’ that the standards in Rule 24, in
combination with any other provisions in the plan, will reduce
significant adverse effects on aquatic life within 10 years of the rule
becoming operative.

Ms McArthur concludes that whilst a reduction in nutrient (and
potentially sediment) losses might be achievable with mitigation
actions, the ability to be certain about the direction of the change in
water quality will not be known for at least ten years, if not more, and
10 year trends may in fact be an artefact of climate variability. This
uncertainty, coupled with the low likelihood and uncertainty of
sufficient improvements in the degree of adverse effects on aquatic
life does not, in her opinion and from a technical standpoint, provide
a basis on which to be “satisfied” s 70(3) is met.8¢

As such it is Forest & Bird's position that the requirements in section
70(3) are not met and therefore the restriction set out in s 70(1)
applies.

Any amendment sought by an appellant must be within the scope of
a submission which was made on the proposed Plan at first

84 Rule 20(a)(iii)(2)
85 Evidence of Kate McArthur at paragraphs 22 - 24.
86 Evidence of Kate McArthur, paragraph 91.
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instance.?” The scope of an appeal of the Environment Court is in turn
determined by the notice of appeal.® A shorthand way of describing
the Environment Court's scope on appeal is that it is an outcome
which is in “the range between what was in the decision being
appealed and the relief sought in the appeal”.?

93. Although relating to the issue of whether a submissions is “on” a plan
change, itis also relevant to refer to Director-General of Conservation
v Whangarei District Council®
stated:

in which the Environment Court

[49] When we come to consider whether this submission is “on” the plan, we
have concluded that the value of the matter that is being sought to be
protected is a relevant issue. After all, it is the duty of this Court in all its
decisions and actions to achieve the sustainable management purposes of
the Act.

[50] Section 6(c) is a critical provision of the Act, as is clear from superior
Court decisions, and the protection of nationally threatened/vulnerable
species is, of course, of high concern to this Court. When considering
whether an appeal is on a plan change, we consider that we can take into
account the importance of the issue and its importance to achieve the
purposes of the Act generally.

94. The evidence of Ms McArthur outlines the importance of the
waterbodies affected. For example her evidence is that Southland,
Otago and Canterbury provide some of the last remaining habitats of
relict populations of non migratory galaxid fish found nowhere else
in the world.”’ The importance of the waterbodies sought to be
protected are a relevant issue when considering scope.

Changes sought by Forest & Bird

95. The relief sought by Forest & Bird as set out in the memorandum of
counsel dated 8 October 2025 is repeated below:

Rule 24 - Incidental discharges from farming

(a) The discharge of nitrogen, phosphorus, sediment or microbial
contaminants onto or into land in circumstances that may result in a
contaminant entering water that would otherwise contravene section

87 General Distributors Ltd v Waipa District Counci/ (2008) 15 ELRNZ 59 (HC).

88 Scholes v Canterbury Regional Counci/[2010] NZEnvC 29 at [13].

89 Gertrude’s Saddlery Ltd v Queenstown Lakes District Counci/ [2020] NZHC 3387, (2020) 22
ELRNZ 298 at [23] referring to Transit New Zealand v Pearson [2002] NZRMA 318 (HC) at [48]-
[50].

%0 Director-General of Conservation v Whangarei District Council [2021] NZEnvC 17

91 Evidence of Kate McArthur at paragraph 40.
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15(1) of the RMA is a permitted activity, provided the following
conditions are met:

(i) the land use activity associated with the discharge is authorised
under Rules 20, 20A, 20B, 25, 35A, 35B or 70 of this Plan; and

(iA) The discharge is not contributing nitrogen, phosphorus,
sediment or microbial contaminants to a catchment identified
in Schedule X as being degraded and in need of improvement
with respect to that contaminant or contaminants; and

(i) any discharge of a contaminant resulting from any activity
authorised by Rules 20, 20A, 20B, 25, 35A, 35B or 70 is managed to
ensure that after reasonable mixing it does not give rise to any of the
following effects on receiving waters:

(1) any conspicuous oil or grease films, scums or foams, or floatable
or suspended materials; or

(2) any conspicuous change in the colour or visual clarity; or

(3) the rendering of fresh water unsuitable for consumption by farm
animals; or

(4) any significant adverse effects on aquatic life.

(b) the discharge of nitrogen, phosphorus, sediment or microbial
contaminants onto or into land in circumstances that may result in a
contaminant entering water that would otherwise contravene section
15(1) of the RMA and that does not meet condition (iA) of Rule 24(a) is a
discretionary activity. The discharge of nitrogen, phosphorus, sediment
or microbial contaminants onto or into land in circumstances that may
result in a contaminant entering water that would otherwise contravene
section 15(1) of the RMA and that does not meet condition (a)(i) or (ii) of
Rule 24(a) is a non-complying activity.

96. The rule as sought by Forest & Bird includes a permitted activity
standard that links to Schedule X. This rule ensures compliance with
s 70 as (unlike the rule proposed by Council) it does not authorise
significant adverse effects on aquatic life in circumstances where it is
uncertain there will be a reduction in significant adverse effects.

97. By way of background to that addition:

a. In setting Objective 6 the Environment Court found, based on
evidence, that many of the region’s waterbodies are likely
degraded.”® Reflecting on that finding and Objective 6, the
Environment Court raised the question of “what is meant be

92 EC First Interim Decision at [8] [95]
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‘degraded™? and sought further expert caucusing evidence to
answer that question for the Southland region.”

b. The outcome of that work, which would be addressed in the EC
Fifth Interim Decision, was a joint recommendation by the expert
witnesses to include a new Schedule X in the Proposed Plan,
which would identify catchments that are degraded by
contaminant discharges. In response to that joint evidence, in July
2022 Forest & Bird adjusted the relief sought for Rule 24, to
specify that discharges contributing contaminants to Schedule X
catchments would not be permitted (the additional permitted
activity condition).**

c. The rationale for the additional condition is that it distinguishes
between farming-related contaminant discharges into degraded
waterbodies (where significant adverse effect on aquatic life
would result, and therefore consent is required under s 70) and
those into other waterbodies where such effects would not be
likely to result (which could thus be categorised as a permitted
activity under s 70).

The High Court did not determine whether the amended relief was
within scope as “the Environment Court has not considered this

issue”.®

The changes to Rule 24 sought by Forest & Bird are within scope:

a. Forest & Bird's submission on the pSWLP said the Council must
be “satisfied (based on evidence/analysis) that the associated
land uses will not cause any of the effects referred to in s 70.”

b. Fish & Game's submission on the pSWLP sought to:*

Amend conditions in permitted activity Rules ... 24(a) ... to make
them clear and certain. This requires inclusion of performance
based standards that are measurable and enforceable to ensure
compliance with a 70(1)(c), (d) , (f) and (g) of the RMA. Simply
repeating the requirements of s 70(1)(c), (d), (f) and (g) of the RMA
as is proposed is inadequate.

It went on to say that Rule 24 did not contain standards that
“comprehensively control the actual and potential adverse

93 EC First Interim Decision at [97]
94 Final Relief sought by Forest & Bird and Fish & Game dated 13 July 2022
95 HC decision at [50]

9 At 53f.
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effects of [sic] on water”, and did not provide for the water
quality standards set in the pSWLP.

c. Both sought an amendment to Rule 24 to include a requirement
that the discharge not reduce water quality below the water
quality standards set in pSWLP Appendix E (which, if breached,
would default to a non-complying activity under Rule 24(b)).

d. Forest & Bird's notice of appeal said that the Council’s decision on
Rule 24 “does not include suitable receiving water quality
standards to maintain or improve the water quality.”

e. Fish & Game’'s notice of appeal said that the decisions version:

iv. Includes a suite of methods that are not sufficiently certain or
robust to effectively ensure that water quality is or can be
maintained, or improved where it has been degraded.

i Contains rules [the footnote referred to Rule 24] which fail the
legal test for a valid permitted activity rule. For example, they:
(1) do not include standards that control the actual and
potential adverse effects on water that could arise from the
discharges (required to ensure they are not contrary to s
70(1)(c)-(g)); and (2) include requirements, conditions and
permissions (in respect of contaminant loss) which are not
certain enough to ensure that compliance can be readily
determined without reference to discretionary assessments.

xiii. Employs “Farm Environmental Management Plans” as its
primary mechanism for managing adverse effects of farming
activities on the quality of freshwater. However, there is no
evidential basis that Farm Environmental Management Plans
will be effective in maintaining water quality where it is not
degraded and improving water quality where it is degraded. A
regulatory framework requiring reduction in contaminant
discharges from farming activities is more appropriate
compared to the Farm Environmental Management Plan
approach.

And

b. .. fails to satisfactorily respond to the scientific evidence
confirming the quality of water in Southland has significantly
degraded and is likely to continue to significantly degrade....

f.  Both sought an additional permitted activity condition linking to
the Appendix E water quality standards.
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g. Both sought such other changes necessary to address the
reasons for their appeals, and consequential changes.

100. There can be no question that both the submissions and appeal
notices sought to link the activity status of diffuse discharges to
receiving water quality. While the submissions and appeals sought to
link Rule 24 to Appendix E, as the proceeding advanced the Court
decided to identify degraded waterbodies through their inclusion in
Schedule X, and only limited changes were made to Appendix E -
water quality standards. In its Sixth Interim decision,”” the Court
observed that:

[92] ... although Policy 15B is concerned with improving water quality where
it is degraded, there is only a modest overlap between the 13 or so attributes
contained in Appendices C and E and those accepted by the court in its Fifth
Interim Decision for identifying degraded water bodies in Schedule X.

And

[93] As background to the current proceedings:

(a) absent mapping or similar, it is unclear how plan users will know where
existing water quality does not meet the Appendix E standards and Appendix
C guidelines and, in turn, the applicability of Policy 15B and the rules which
implement it;

(b) other activity-specific policies and rules are also concerned with improving
degraded water quality. For example, Policy 16: farming activities that affect
water quality and Rule 20 that implements it, do not rely on the appendices.
A number of such farming related policies/rules are implemented instead
through the Appendix N: FEMP provisions, including where water bodies are
identified in Schedule X

101. The additional permitted activity standard now sought links the
activity status of diffuse discharges to receiving water quality,
conceptually as sought in the submissions and appeals. The
reference to Schedule X is also consequential upon the Court’s
approval of the inclusion of Schedule X in the pSWLP. For those
reasons, it and is within the scope of the submissions and appeal.

Section 293 relief
102. Should the Court consider that the addition of this performance

standard is not within scope, Forest & Bird seeks that the Court uses
its powers under s 293 to include this.

%7 Aratiatia Livestock Ltd v Southland Regional Counci/[2023] NZEnvC 051
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103. The case of Gertrude Saddlery set out above was referred to by the
High Court in Whangapoua Beach Community Association v Thames-
Coroamndel District CounciP® with the High Court stating that
defining the scope of an appeal is an important step in determining
the Court’s jurisdiction, and that whether an amendment to a
proposed plan falls within scope should be approached in a “realistic
and workable fashion, rather than from the perspective of legal
nicety.” The High Court referred to s 293 which provides the
Environment Court with a specific jurisdiction to order changes to
proposed policy statements or plans.

104. The High Courtreferred to Canterbury Regional Council v Apple Fields
Ltd, in which the Court confirmed that s 293 provides a mechanism
for the grant of relief beyond the scope of the appeal.®® This case
concerned an earlier version ofs 293, but the scope of the
Environment Court's statutory power remains the same.

Changes sought by Council

105. The Council's preferred relief on Rule 24 is set out in the evidence of
Mr McCallum Clark' and involves a number of strike throughs to the
Decisions Version of the rule. The changes made are significant and
out of scope. One such change is the deletion of the requirement that
the discharge not give rise to any significant adverse effects on
aquatic life.

106. This change does not comply with s 70 because the Court cannot be
satisfied of the matters required in new subsection (3).

107. Secondly, regardless of whether the rule is authorised under s 70, the
Council are not able to seek relief going beyond the scope of
submissions and appeals on the plan change. It is understood that
Council are relying on the reference in Fish & Game’s notice of appeal
to s 70 as providing scope. However since that time s 70 has changed.
By referencing s 70, Fish & Game was not seeking to remove the
requirement to avoid significant adverse effects on aquatic life - in
fact it was seeking the opposite - essentially a strengthening of the
provisions to avoid significant adverse effects on aquatic life.

%8 Whangapoua Beach Community Association v Thames-Coromande/ District Council [2023]
NZHC 2899

99 Canterbury Regional Council v Apple Fields Ltd [2003] NZRMA 508 (HC) at [23].

100 Evidence of Mathew McCallum Clark, paragraph 27.
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108. The relief sought by Fish & Game was to add a new (a)(iii) to Rule 24,
but it did not seek to alter the part of the rule that refers to the
requirement to ensure that after reasonable mixing the discharge
does not give rise to the listed effects (which included any significant
adverse effects on aquatic life). The submission by Fish & Game does
not give scope for the changes now sought by the Council.

Conclusion

109. The relief sought by Forest & Bird should be adopted on the basis
that:

a. It complies with section 70 RMA.
b. Itis within scope.

110. It also gives effect to the relevant objectives (including Objective 6)
and policies (particularly Policy 16) of the pSWLP.

F%y HC
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