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MAY IT PLEASE THE COURT 

Introduction 

1. These submissions are filed on behalf of the Royal Forest & Bird 

Protection Society of New Zealand Inc (Forest and Bird). These 

submissions address the topics identified in the Joint Memorandum of 

Counsel dated 31 October 2025, namely: 

a. The interpretation of section 70 of the Resource Management Act 

1991 (RMA or Act);  

b. How the evidence supports that interpretation of section 70 of the 

RMA;  

c.  The drafting of Rule 24 being pursued, including:  

(i) the application of section 32 and section 32AA of the RMA; and  

(ii) scope for the changes being pursued; and  

d. The consequences and what parties seek, and next steps (if any). 

2. As set out in previous memoranda, Southland Fish & Game Council abides 

the Court’s decision. 

Interpretation of section 70 RMA 

 

“Contribute to a reduction” 

 

3. The Council submits that a key legal question (in relation to s 70(3)(c)) is 

whether the Court needs to be satisfied that:1 

a. There will be a contribution to a reduction in significant adverse 

effects needs to occur over a period of time no greater than 10 

years; or 

b. The reduction in effects will occur over a period of time no greater 

than 10 years. 

4. The Council submits that “contribute” means to be partly responsible for2 

or help bring about a result,3 and that the phrase “contribute to” must 

mean something.  To that point, Forest & Bird agrees. 

5. However, the Council goes on to say that it is the contribution that must 

occur within 10 years, not the reduction itself: “there does still need to be a 

reduction, but that reduction may take longer than 10 years”.4  Forest & 

 
1 Paragraph 7 
2 At 12, relying on the Collins Concise Dictionary definition. 
3 At 13, relying on the Concise Oxford Dictionary definition. 
4 At 15-16. 
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Bird disagrees.  The phrase “contribute to” does not support that 

interpretation.  One of the dictionary definitions referred to by the Council 

uses the term “bring about a result”.  The result required by s 70 is a 

reduction in effects over a period no greater than 10 years. The 

requirement imposed on the Council (and Court on appeal) is to be 

satisfied that the standards in the plan will contribute to that result being 

achieved.   

6. The section is outcome focused – that is, regardless of how it happens, 

there needs to be a reduction in significant adverse effects on aquatic life 

within 10 years and the plan needs to make a contribution towards that. 

The position advanced by the Council is untenable.  The section would 

serve no purpose if all that is required is some unspecified contribution to 

some unspecified reduction at some unspecified point in the future. 

7. It is not relevant that the NPSFM provides for long-term visions for 

freshwater that may take longer than 10 years to achieve.  Section 70 is not 

a complete answer to freshwater improvement.  It is only concerned with 

setting minimum requirements for permitted activity discharge rules.  

Contaminant discharges are not allowed, unless a regional plan or other 

instrument authorises them.5  Where such authorisation is contemplated, 

s 70 sets the parameters that must be met if the contaminant discharges 

are to be authorised as a permitted activity.  That statutory scheme is 

important.6 Councils and communities can adopt a long-term vision for 

freshwater improvement of more than 10 years, but where significant 

adverse effects on aquatic life are occurring, a reduction in those effects 

must be achieved within 10 years if the classes of discharges causing those 

effects are to be authorised under a permitted activity rule.     

8. Section 70(3) uses the term contribute because methods outside the plan 

may also contribute to a reduction in significant adverse effects.  A 

reduction within 10 years must be achieved, but where there is compelling 

evidence that such a reduction will occur through the totality of methods, 

it is only necessary to demonstrate that the plan will contribute to the 

reduction.  Here however, nothing turns on this issue, because there is no 

compelling evidence that methods outside the plan will achieve a reduction 

in significant adverse effects.  The methods identified by Mr Kyte are a step 

in the right direction but generally fall into two categories: 

 
5 Section 15 RMA 
6 As discussed in Southland Regional Council v Southland Fish and Game Council [2024] NZCA 499 

(“CA decision”) at [20]. 
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a. Methods that will form part of Farm Environment Management 

Plans / freshwater farm plans7 and therefore are not additional to 

the pSWLP requirements.  

b. Actions that are in the nature of education and support which are 

positive in terms of building capacity but will not themselves turn 

the tide on the significant degradation experienced by Southland’s 

waterbodies.  As explained in this answer:8 

… extension is taking science and the information and working with 

farmers and community groups as a, as a broad term but the 

extension model is to provide from a ground up perspective the 

information that leads to change, so delivering tools science and, that 

actually leads to change within the farming community.  

9. The Council submits that should the Court prefer Mr Norton’s evidence on 

this issue, it may not need to determine whether it is a reduction or a 

contribution that must occur within the 10 year time period because Mr 

Norton is satisfied that both will occur.   

10. Forest and Bird agrees that if Mr Norton’s evidence is preferred, the Court 

does not have to determine whether the Council’s interpretation is correct, 

but if the Court prefers the evidence of Ms McArthur then a determination 

will be required.  Forest & Bird also submits that it is desirable for the Court 

to make a finding on this interpretation issue, given this is the first 

opportunity for the Court to address s 70 (as amended), and the issue was 

fully argued by the parties.  

“Reduction in those effects” 

11. The Council submits that the related question of what is meant by a 

“reduction” in effects, should be conceptualised as whether a reduction 

occurs: 

a. on a continuum as the discharge of contaminants that contribute 

to that effect are reduced, even though the various attributes 

remain below a national bottom line; or 

b. only when attributes are at or above a national bottom line. 

12. Forest & Bird submits that the Council (or Court) can only be satisfied that 

a reduction in significant adverse effects on aquatic life is likely to occur 

where an improvement in the state of aquatic life is predicted, not merely 

a reduction of contaminant inputs (particularly not a small reduction of 

contaminant inputs to a significantly degraded system).  For some 

attributes such as MCI, this reduction in significant adverse effects on 

 
7 Mr Kyte explained that his expertise is in the extension space, not in the farm plan space itself: 

NOE page 200, line 25 
8 NOE page 201 line 1 - 6 
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aquatic life starts to happen at or above the national bottom line. It is not 

Forest & Bird’s case that the national bottom line determines a reduction 

in all cases, but for the reasons explained by Ms McArthur the MCI bottom 

line is where a discernible change/improvement in aquatic life can be 

perceived.  This was clarified again by Ms McArthur in response to cross-

examination by Mr Maw.  In relation to MCI, her evidence was:9 

Q. So, you in your evidence paragraph 27 [you] work through the MCI and you 

there set out your opinion that the MCI score of 90 is the point at which 

significant adverse effects if you’re below that are occurring in the point at which 

above that line they are not occurring, because that’s the point [at] which you’re 

saying the effects are reduced?  

A. No, I don’t say that. I say below the line it doesn’t represent a tangible 

improvement in aquatic life. I don’t say anything about above the line and that’s 

my point is […] below the line our ability to understand a reduction in effects, we 

don’t have that ability because it is a degraded community. 

And:10 

Q … just so I’m really clear in understanding your evidence, you say that there 

can be no reduction in adverse effects in relation to MCI until the national 

bottom-line is reached?  

A. I've said that it’s difficult for us to be able to discern the significant adverse 

effect in a degraded system and that that, we can discern that on the return of 

sensitive organisms into that system and that that occurs around 90.  

13. In relation to periphyton, her evidence was:11 

Q. If periphyton levels change from being at 300 to 200 [the national bottom line] 

would you consider that to represent an improvement in the state of the 

environment?  

A. Yes I think you'd have to say that that did represent an improvement.  

Q. And that improvement would be occurring because the adverse effects will be 

reducing?  

A. That depends on what adverse effect again you're responding to because the 

200 is in relation to aesthetics in trout fishery values. It would likely reduce effects 

for people ecologically, you need to go a lot lower than the 200. I've long been a 

critic of the 200 to be frank, in various plans, because it doesn’t have an ecological 

basis but it's the number we have.  

14. It is a misdirection to say that the issue is whether a reduction requires 

improvement to a national bottom line because it is the bottom line in the 

NPSFM, or that the national bottom line is relevant to determining a 

 
9 NOE page 157 line 1 - 9 
10 NOE page 166 lines 25 - 31 
11 NOE page 170 lines 7 - 16 
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reduction in effects for all attributes, when that was not Ms McArthur’s 

evidence or Forest & Bird’s case.  

What is meant by a reduction in significant adverse effects 

15. The Council’s position is that the reduction occurs on a continuum as the 

discharge of contaminants that contribute to that effect are reduced.  Legal 

submissions on behalf of Council state: 12 

If contaminants are causative of significant adverse effects on aquatic life, it 

follows that a reduction in the discharge of those contaminants will result in a 

reduction in significant adverse effects. 

16. There is no dispute that reducing contaminants improves water quality, but 

the threshold in s 70(3) is not a reduction in contaminants or even an 

improvement in water quality, but a reduction in significant adverse effects 

on aquatic life.  The proposition that if contaminants are reduced a 

reduction in significant adverse effects will follow is overly simplistic, as 

demonstrated by Ms McArthur’s evidence and Mr Norton’s evidence in 

response to cross-examination.  

17. Mr Norton gave evidence that significant adverse effects on aquatic life 

occur on a continuum.13  However he agreed in response to cross-

examination that: 

a. The continuum or relationship between the stressor (e.g. 

contaminants) and the response is different at different points on 

the continuum:14 

Q. So sometimes there's a big response and sometimes there’s little 

or no response?  

A. Correct.  

b. Ecological communities can exhibit a threshold response to a 

stressor (e.g. marked declines in pollution sensitive taxa leading to 

changes in community composition at a particular sediment cover 

threshold).15 

c. It is generally harder to restore an ecosystem than to degrade it 

(the concept of hysteresis).16 

 
12 At 35 
13 Statement of Rebuttal Evidence of Edward Norton dated 15 October 2025, at [11(b)] and 

[19]. 
14 NOE page 91 at lines 1 - 12 
15 NOE page 92 at line 7 - 28 
16 NOE page 92 line 29 – page 93 line 4 
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d. Ecological communities can establish alternative stable states 

where there’s enough of a given contaminant, due to that 

threshold and hysteretic behaviour.17 

e. As a result, a decrease in a contaminant input may not change the 

effect on aquatic life: the strength and discernibility of the 

response by aquatic life to a stressor can be quite significant or it 

can be very minimal.18 

f. If communities are largely composed of taxa that are insensitive to 

nutrient pollution or nutrient enrichment, there’s not going to be a 

discernible change unless there’s sufficient reduction in nutrients 

to shift them into a community that has some sensitive species (for 

MCI).19  

18. Those responses are consistent with Ms McArthur’s evidence that:20 

…once reductions in contaminant losses are implemented, there are often 

further lag-times before tangible improvements in aquatic life occur. These 

lags result from variability in nutrient and sediment transport times, nutrient 

cycling and storage, and ecological processing within aquatic environments. 

Additionally, the dominance of pollution tolerant aquatic taxa can result in 

ecological resistance to improvement. 

19. It follows that a relatively large reduction in contaminant inputs may be 

required to produce a discernible reduction in effects on aquatic life, 

particularly where aquatic ecosystems are highly degraded. 

20. The Council’s criticisms of Ms McArthur’s evidence are unfounded: 

a. Council submits that Ms McArthur has overlooked the 

“contribution” element of the legal test.  However, it is the Council’s 

view of the effect of the word contribution in s 70 that is incorrect, 

as set out above. 

b. Council submits that Ms McArthur’s opinion that there could be no 

reduction in significant adverse effects until MCI is restored to 90 

is contrary to recognition by “the architects of the MCI”21 of a 

different category of degradation when MCI is below 80.  However, 

when Ms McArthur was asked about the MCI categories set in Stark 

and Maxted in 2007, she acknowledged that if one looks only at 

 
17 NOE page 93 line 8 to page 94 line 7 
18 NOE page 97 lines 3 - 16 
19 NOE page 99 line 7 - 11 
20 Kate McArthur evidence in chief as 23 
21 Referring to Exhibit 1: Stark JD, Maxted JR 2007. A user guide for the Macroinvertebrate 

Community Index. Prepared for the Ministry for the Environment. Cawthron Report No.1166. 

58 p. (“Stark and Maxted”)  
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Table 2 “there’s a change in classification based on table 2, yes”,22 

but did not consider that to represent current scientific 

understanding of degraded communities. She relied on the more 

recent Science and Technical Advisory Group report dated June 

201923 and stated:  

… we’ve moved on from there [Stark and Maxted (2007)] in terms of 

our national approach to looking at degraded communities. 24  

…what I'm saying is it's very difficult from an ecological perspective to 

tell you that one is less degraded than another when all you see is 

worms and snails and midges.25  

There is no basis to suggest that scientific knowledge of MCI and 

aquatic life was perfected in 2007 and has not changed since then, 

in fact the evidence is to the contrary. 

c. Council suggests that Ms McArthur was reluctant to accept that 

reducing contaminants is contributing to “at some stage in the 

future, achieving the goal of reducing adverse effects”.26 That is an 

unfair criticism: there is no suggestion in Ms McArthur’s evidence 

that reducing contaminants is not a good thing, her evidence is 

attempting to provide an ecological basis for understanding and 

applying an untested statutory provision with an uncertain 

requirement, and in that context is properly focussed on what is 

required by s 70(3), not on the utility of some broader outcome to 

be achieved at some stage in the future. 

d. While Ms McArthur’s opinion is criticised as untenable, the 

alternative position being advanced by the Council is that any 

reduction in contaminant inputs is sufficient to meet s 70(3), even 

if it would make no difference at all to aquatic life.  That is a less 

tenable interpretation than one which requires a reduction in 

effects that is meaningful for ecological life.  At the risk of being 

trite, the purpose of a regional plan is to assist a regional council 

to carry out any of its functions in order to achieve the purpose of 

this Act.27  That purpose includes safeguarding the life-supporting 

capacity of water and ecosystems, and avoiding, remedying or 

mitigating any adverse effects of activities on the environment.28  

People and communities are to be enabled to provide for their 

 
22 NOE page 161 line 31 
23 Exhibit 3: Freshwater Science and Technical Advisory Group, Report to the Minister for the 

Environment, June 2019 
24 NOE page 160 line 1 - 12 
25 NOE page 166 line 5 - 8 
26 At 20(f) 
27 Section 63 RMA. 
28 Section 5(2)(b) and (c) 
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social, economic and cultural well-being in a way or at a rate that 

achieves those environmental outcomes. Section 70 must be taken 

as intending an outcome consistent with sustainable management, 

and that requires an interpretation of s 70(3) that is ecologically 

meaningful.    

Whether the pSWLP will contribute to a reduction in significant adverse effects on 

aquatic life within 10 years 

21. Mr Norton’s evidence was that the scenario of full implementation of 

“established” mitigations provides a useful approximate estimate of what 

could be achieved if the full range of mitigations in the relevant pSWLP 

rules and FEMPs were implemented.29  Assuming defined bundles of 

mitigations will occur on different types of farms and categories of land30, 

significant reductions in nitrogen and phosphorus loads are expected.31 It 

is important to place this in the context of the state of Southland’s 

freshwater quality. Ms McArthur explains that:32 

National analyses of these mitigations report an estimated 16% reduction in 

nitrogen and 23% reduction in phosphorus if fully implemented. This is 

substantially less than the 48% nitrogen and 35% phosphorus load reductions 

required in Southland to improve aquatic life to meet national bottom lines.   

22. She concluded that: 

Whilst a reduction in nutrient and potentially sediment losses might be 

achievable with the mitigation actions, there is considerable uncertainty that 

full implementation of mitigation actions for N and P will occur within 10 years 

and timeframes for completed implementation of mitigations in FEMPs are 

not part of the Plan requirements. Given the available evidence, it is unlikely 

that reductions in contaminants to the degree necessary to improve aquatic 

life will occur within 10 years. 

23. FEMPs are a key method to achieve contaminant reductions under the 

pSWLP. The issues with FEMP implementation were outlined in opening 

submissions.  First, the pSWLP does not require the actions in a FEMP to be 

implemented by a particular date.  The FEMP must be submitted for 

certification by May 2026, but a FEMP could provide for implementation of 

the actions within it over any period of time. 

24. Second, although pSWLP rules requiring FEMPs are operative, including the 

land use rules cross-referenced in Rule 24,33, the Council does not yet 

require FEMPs.  Its website says that “We encourage you to start thinking 

 
29 Ned Norton Evidence in chief at 48. 
30 Paragraph 55 
31 At 58 
32 Kate McArthur evidence in chief at 28 
33 Rules 20, 20A, 20B and 25 pSWLP 
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about developing your own farm plan”.34 Forest & Bird submits that the 

effect of the operative rules requiring FEMPs together with the wording of 

Appendix N mean that FEMPs have been required since those rules 

became operative. Council’s position is apparently to the contrary, and this 

appears to be based on its interpretation of Appendix N clauses (1)(a) and 

(b), which say: 

(1) A Farm Environment Management Plan must be:  

(a) a Freshwater Farm Plan prepared, implemented and audited in 

accordance with regulations prepared under Part 9A RMA and which apply 

within the Southland region, plus any additional information or components 

required by Part B below; or  

(b) if Freshwater Farm Plans, under Part 9A RMA, are not yet required in the 

Southland region, a Farm Environmental Management Plan will be prepared 

and implemented in accordance with Parts A to C below.  

25. On the Council’s approach, as regulations “apply” in the Southland region 

(even though they do not require Freshwater Farm Plans yet),35 the 

requirement to prepare a FEMP under clause (1)(b) is disapplied. The date 

by which a farm plan (either a Freshwater Farm Plan or FEMP) is required 

is therefore determined by changeable Government policy and the 

regulations and Orders in Council prepared pursuant to that policy, rather 

than by the pSWLP itself.  In those circumstances, the Council (and this 

Court on appeal) cannot be satisfied that Rule 24 together with “other 

provisions in the plan” will contribute to a reduction in significant adverse 

effects on aquatic life within 10 years.  If the Resource Management 

(Application of Part 9A – Freshwater Farm Plans: Southland) Order 2024 is 

amended tomorrow to extend the date that Part 9A RMA applies to the 

Southland Region by 5 years, a Freshwater Farm Plan or FEMP will only be 

required 18 months from that date, instead of by May 2026.  That entire 

process is outside the Council’s control.  The Council’s submissions do not 

address this issue, and simply say that the Court can be satisfied that the 

contribution that Farm Environment Plans will make to reducing effects will 

commence when Rule 24 becomes operative.36  That is clearly not the case. 

Proposed drafting of Rule 24 

26. During the hearing, it became apparent that as the Schedule X map of 

degradation in terms of E. coli is derived from NPSFM human health 

recreation values and not significant adverse effects on aquatic life, it is not 

necessary for Rule 24 to restrict incidental discharges of microbial 

contaminants in order for Rule 24 to be consistent with s 70 RMA.  On that 

 
34 Exhibit 7 
35 As discussed in paragraphs 82 – 85 of Forest & Bird opening submissions. 
36 At 40 
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basis, the relief sought by Forest & Bird was modified.37 For ease of 

reference, the modified wording is set out at Attachment 1 to these 

submissions.  

Application of section 32 and section 32AA RMA 

27. Council submits that it is necessary to assess any changes that have been 

proposed to Rule 24 since the original section 32 assessment was carried 

out.38 Council say that as notified Rule 24 did not contain any reference 

to the prohibitions in section 70 of the RMA as they were then, so it is 

only required under ss 32 and 32AA to assess the changes from that 

original report.  However, since its original s 32 report (dated 3 June 

2016), Mr McCallum Clark and the Council have prepared: 

a.  an assessment titled “Section 32 Report (Updated Oct 2018 for 

Environment Court)” dated 19 October 201839 which specifically 

assessed plan linkages and identified the objectives and policies 

implemented by (inter alia) Rule 24, based on the decisions version 

of Rule 24 which did include the s 70 prohibitions.  For example in 

the following excerpt:    

 

b. A s 32AA assessment of the Council’s final relief as at 3 August 

2022, as an attachment to Mr McCallum Clark’s evidence.40  The 

version of Rule 24 put forward in that evidence contained the s 70 

prohibitions.41  

28. It is artificial to now compare the Council’s preferred wording of Rule 24 

with the version assessed in the original s 32 report (which was prepared 

 
37 Memorandum dated 6 November 2025 
38 At 46 
39 Available here:  

https://www.es.govt.nz/repository/libraries/id:26gi9ayo517q9stt81sd/hierarchy/about-

us/plans-and-strategies/regional-plans/proposed-southland-water-and-land-

plan/documents/background-documents/appeals/court-minutes-and-

directions/Appendix%20A%20-%20Initial%20Planning%20Statement.pdf  
40 Supplementary Statement of Evidence of Matthew McCallum Clark on behalf of Southland 

Regional Council dated 3 August 2022, available here: Southland Regional Council - 

Supplementary evidence - Matthew McCallum-Clark with consolidated relief 3 August 2022  
41 At page 95 

https://www.es.govt.nz/repository/libraries/id:26gi9ayo517q9stt81sd/hierarchy/about-us/plans-and-strategies/regional-plans/proposed-southland-water-and-land-plan/documents/background-documents/appeals/court-minutes-and-directions/Appendix%20A%20-%20Initial%20Planning%20Statement.pdf
https://www.es.govt.nz/repository/libraries/id:26gi9ayo517q9stt81sd/hierarchy/about-us/plans-and-strategies/regional-plans/proposed-southland-water-and-land-plan/documents/background-documents/appeals/court-minutes-and-directions/Appendix%20A%20-%20Initial%20Planning%20Statement.pdf
https://www.es.govt.nz/repository/libraries/id:26gi9ayo517q9stt81sd/hierarchy/about-us/plans-and-strategies/regional-plans/proposed-southland-water-and-land-plan/documents/background-documents/appeals/court-minutes-and-directions/Appendix%20A%20-%20Initial%20Planning%20Statement.pdf
https://www.es.govt.nz/repository/libraries/id:26gi9ayo517q9stt81sd/hierarchy/about-us/plans-and-strategies/regional-plans/proposed-southland-water-and-land-plan/documents/background-documents/appeals/court-minutes-and-directions/Appendix%20A%20-%20Initial%20Planning%20Statement.pdf
https://www.es.govt.nz/repository/libraries/id:26gi9ayo517q9stt81sd/hierarchy/about-us/plans-and-strategies/regional-plans/proposed-southland-water-and-land-plan/documents/background-documents/Topic%20B%20evidence/Southland%20Regional%20Council%20-%20Supplementary%20evidence%20-%20Matthew%20McCallum-Clark%20with%20consolidated%20relief%203%20August%202022
https://www.es.govt.nz/repository/libraries/id:26gi9ayo517q9stt81sd/hierarchy/about-us/plans-and-strategies/regional-plans/proposed-southland-water-and-land-plan/documents/background-documents/Topic%20B%20evidence/Southland%20Regional%20Council%20-%20Supplementary%20evidence%20-%20Matthew%20McCallum-Clark%20with%20consolidated%20relief%203%20August%202022
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on 3 June 2016).  The case cited by the Council is a Consent Order 

decision, and is not authority for the proposition that the extent of 

changes made to the decisions version and subsequent versions of a 

plan provision should be ignored, and the change from the (nearly 10 

year old) original s 32 report assessed instead.42 

29. The effect of the amendments to s 70(3) and the Council’s proposed 

changes to the rule is that the rule now allows significant adverse effects.  

This is clearly a new effect of the rule, as accepted by Mr McCallum Clark 

in cross-examination:43 

Q. So in terms of the effect of the decisions version rule versus the rule 

that’s now put forward, the decisions version rule required that discharges 

of contaminants not give rise to significant adverse effects on aquatic life 

in receiving waters, didn’t it?  

A. It did.  

Q. And the new rule does not require that does it?  

A. That’s correct.  

 

30. In cross examination Mr McCallum Clark was asked whether there is an 

effect on the environment that follows from the implementation of the 

new rule:44 

Q. There is also an effect on the environment that follows from 

implementation of the rule isn’t there?  

A. Yes there is.  

Q. And the effect on the environment between the rule in the decisions 

version and the rule that the Council now puts forward is different isn’t it?  

A. That would very much depend on what those resource consents achieved 

beyond the requirements of the plan as it stands in terms of whether 

farming activities were declined and at what additional actions might be 

required so it – in my view it would probably result in greater environmental 

protections, yes.  

31. Forest and Bird’s position is therefore that the Council’s version of the 

proposed rule has not been subject to an adequate s 32 or 32AA 

assessment. 

32. Forest & Bird agrees with the Council that the Court may undertake its 

own s 32AA assessment. 

Scope of changes now being pursued 

33. Forest & Bird’s position on the scope for the changes it seeks, and on the 

scope of Council’s proposed changes (in particular the deletion of 

 
42 Pickett v Hamilton City Council [2025] NZEnvC 332 
43 Notes of Evidence taken before Environment Court; Page 232 from line 17. 
44 Notes of Evidence taken before Environment Court; Page 233 from line 7. 
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conditions requiring that discharges seeking to rely on the permitted rule 

not cause significant adverse effects on aquatic life) is set out in its primary 

submissions and has not changed. 

Consequences 

34. Forest & Bird accepts that the effect of its proposed wording of Rule 24 is 

that many farms across Southland will require resource consent.  That is a 

consequence of the extent of degradation that the Council has allowed to 

occur, not a situation that Forest & Bird has created.  If Forest & Bird could 

be confident that farm plans would actually be required under the pSWLP 

(and not deferred again), that those farm plans would require prompt and 

effective mitigation actions, and that implementation of farm plans 

(alongside other permitted activity standards in farming rules) would 

achieve the significant reductions in contaminant discharges necessary to 

reduce significant adverse effects on aquatic life, it would not be here.  

Next steps 

35. Forest & Bird seeks a determination from the Court as to: 

a. The interpretation of s 70:  

i. Whether the Court needs to be satisfied that a reduction 

in effects will occur over a period of 10 years or less, or 

whether only a contribution to a reduction is required 

with any actual reduction potentially taking a longer 

period. 

ii. What a reduction in significant adverse effects on aquatic 

life means.  

b. Whether the evidence has established that the pSWLP will 

contribute to the reduction required by s 70. 

36. Depending on the outcome of those fundamental questions, the Court will 

then need to consider whether it has relief before it that is both within 

scope and supported by an appropriate evaluation in terms of s 32 and 

32AA.  At that stage, the Court may need to revert to the parties with 

directions on the steps required to enable the final determination of this 

matter.    

 

_________________________ 

Sally Gepp KC / Erika Toleman 

Counsel for Forest & Bird 
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Attachment 1 – Rule 24 as set out in Memorandum of Counsel dated 6 

November 2025 

Rule 24 – Incidental discharges from farming  

(a) The discharge of nitrogen, phosphorus, sediment or microbial 

contaminants onto or into land in circumstances that may result in a 

contaminant entering water that would otherwise contravene section 15(1) 

of the RMA is a permitted activity, provided the following conditions are 

met:  

(i) the land use activity associated with the discharge is authorised under 

Rules 20, 20A, 20B, 25, 35A, 35B or 70 of this Plan; and  

(iA) The discharge is not contributing nitrogen, phosphorus or, sediment 

or microbial contaminants to a catchment identified in Schedule X as 

being degraded and in need of improvement with respect to that 

contaminant or contaminants; and  

(ii) any discharge of a contaminant resulting from any activity authorised 

by Rules 20, 20A, 20B, 25, 35A, 35B or 70 is managed to ensure that after 

reasonable mixing it does not give rise to any of the following effects on 

receiving waters:  

(1) any conspicuous oil or grease films, scums or foams, or floatable or 

suspended materials; or  

(2) any conspicuous change in the colour or visual clarity; or  

(3) the rendering of fresh water unsuitable for consumption by farm 

animals; or  

(4) any significant adverse effects on aquatic life.  

(b) the discharge of nitrogen, phosphorus or, sediment or microbial 

contaminants onto or into land in circumstances that may result in a 

contaminant entering water that would otherwise contravene section 15(1) 

of the RMA and that does not meet condition (iA) of Rule 24(a) is a 

discretionary activity. The discharge of nitrogen, phosphorus, sediment or 

microbial contaminants onto or into land in circumstances that may result 

in a contaminant entering water that would otherwise contravene section 

15(1) of the RMA and that does not meet condition (a)(i) or (ii) of Rule 24(a) is 

a non-complying activity. 

 

 

 

 


