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MAY IT PLEASE THE COURT 

1 These closing submissions are given on behalf of the Southland 

Regional Council (Council) and address the matters set out in the Joint 

Memorandum of Counsel dated 31 October 2025, as follows: 

(a) The interpretation of section 70 of the Resource Management Act 

1991 (RMA or Act); 

(b) How the evidence supports that interpretation of section 70 of the 

RMA; 

(c) The drafting of Rule 24 being pursued, including: 

(i) the application of section 32 and section 32AA of the RMA; 

and 

(ii) scope for the changes being pursued: 

(d) The consequences and what parties seek, and next steps (if any). 

The interpretation of section 70 

2 Section 70 of the Act has recently been amended. All parties agree that 

the amendments made to section 70 apply to the appeals on Rule 24. 

3 The Council relies on section 70(3) as providing a pathway for the Court 

to approve the version of Rule 24 supported by the Council. Section 

70(3) is a new sub-section and has not yet been the subject of judicial 

consideration.  

4 Section 70(3) requires: 

(a) That the Court is satisfied that that the effects listed in section 

70(1)(d), (f) and (g) are already in the receiving waters; and 

(b) That Rule 24 as proposed by the Council contains standards for 

the permitted activity component of the rule; and 

(c) That the Court is satisfied that those standards in combination with 

other provisions in the Plan will: 

(i) contribute to a reduction of those effects;  

(ii) over a period of time no greater than 10 years;  

(iii) commencing on the date that Rule 24 becomes operative.  
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5 It is submitted that the effects listed in section 70(1)(d), (f) and (g) are 

already in the receiving waters:  

(a) The Court has already made findings that the effects in section 

70(1)(g) are occurring in receiving waters;1 

(b) The Court will need to make findings as to whether the effects 

listed in section 70(1)(d) and section 70(1)(f) are occurring in 

receiving waters. In this regard: 

(i) the Council relies on Mr Norton’s evidence; and 

(ii) that evidence was uncontested.  

6 It is submitted that Rule 24, as proposed by the Council, contains 

standards for the permitted activity component of the rule. The 

‘standards’ in Rule 24 are contained within Condition 1 which requires 

the underlying land use to be permitted or authorised by one of the 

cross-referenced rules:  

(a) The conditions of each of the cross-referenced rules also form part 

of the standards in this regard. Cross-referencing is simply a 

drafting technique to avoid repeating the conditions of those rules 

within Rule 24; and 

(b) No party opposed this interpretation.    

7 That brings us to section 70(3)(c). The key legal question is whether the 

Court needs to be satisfied that: 

(a) The contribution to a reduction in those effects needs to occur over 

a period of time no greater than 10 years; or 

(b) The reduction in effects will occur over a period of time no greater 

than 10 years. 

8 There is then a related question as to what is meant by a “reduction” in 

those effects”. Does such a reduction occur: 

(a) On a continuum as the discharge of contaminants that contribute 

to that effect are reduced, even though the various attributes 

remain below a national bottom line? or: 

 

1 Aratiatia Livestock Limited v Southland Regional Council [2022] NZEnvC 265 at [265].  



3 

 

(b) Only when attributes are at or above a national bottom line.  

9 It is the Council’s case: 

(a) That the Court must be satisfied that the contribution to a reduction 

in those effects will occur over the 10 year period; and 

(b) That a reduction in those effects occurs on a continuum as the 

discharge of contaminants that contribute to that effect are 

reduced, even though the various attributes remain below a 

national bottom line. 

10 For completeness, it is the Council’s case that there will actually be a 

reduction in significant adverse effects over a period of time no greater 

than 10 years, notwithstanding the legal test which only requires the 

Court to be satisfied that there will be a contribution to a reduction in 

those effects over a period of time no greater than 10 year. In this 

regard, should the Court prefer Mr Norton’s evidence on this issue, it 

may not need to determine whether it is a reduction or a contribution that 

must occur within the 10 year period because Mr Norton is satisfied that 

both will occur.  

Does a contribution to a reduction or a reduction need to occur within 10 years? 

11 To satisfy the requirements of section 70(3) consistent with the intention 

of Parliament in enacting the recent changes section 70, the Court need 

only be satisfied that the Plan will result in a contribution, within 10 

years, to an ultimate reduction in significant adverse effects.  It is 

submitted that section 70(3) does not require the reduction in significant 

adverse effects to occur within 10 years.   

12 The Collins Concise Dictionary definition of “contribute” includes, 

relevantly:2 

“to be partly responsible for” 

[Emphasis added] 

13 The Concise Oxford Dictionary definition of “contribute” includes, 

relevantly:3 

 

2 Collins Concise Dictionary – 21st Century Edition (5th ed, HarperCollins Publishers, 

Glasgow, 2001) at 321.  
3 Robert Edward Allen (ed) The Concise Oxford Dictionary of Current English (8th Ed, 

Clarendon Press, Oxford, 1990 at 250.  
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“help to bring about a result” 

[Emphasis added] 

14 If section 70 was intended to impose a requirement for plans to achieve 

a reduction of significant adverse effects within 10 years, rather than a 

contribution to a reduction, Parliament would have said so. If that was 

the intention, then section 70(3) would have been drafted as follows:  

the council is satisfied that those standards, or those standards in 
combination with any other provisions in the plan, will reduce 
contribute to a reduction of those effects over a period of time: 

(i) no greater than 10 years; and 

(ii) commencing on the date that the rule becomes operative. 

15 The inclusion of the phrase “contribute to” must mean something. It is 

submitted that it has its ordinary meaning, which is to be partly 

responsible for, or to help bring about a result. On the plain and ordinary 

meaning of the section, it is the contribution that must occur within the 

10 year period of time, not the reduction itself.  

16 There does still need to be a reduction, but that reduction may take 

longer than 10 years. That it might take longer than 10 years is entirely 

consistent with the recognition in the National Policy Statement for 

Freshwater 2020 (NPSFM) that long-term visions for freshwater may 

take time to achieve. The example expressly given in clause 3.3(2)(c) of 

that NPSFM is 30 years after the commencement date.  

What is meant by reduction in significant adverse effects? 

17 Mr Norton gave evidence that there can be a reduction in significant 

adverse effects on aquatic life as a water body improves, even though it 

remains below the national bottom line. Mr Norton was of the opinion 

that significant adverse effects on aquatic life occur on a continuum, and 

that progressive improvement can occur as water quality improves whilst 

still below the national bottom line.4   

18 In contrast, Ms McArthur for Forest and Bird opined that a reduction of 

significant adverse effects on aquatic life can only be achieved once the 

water quality in the receiving waters is improved so that it is above 

 

4 Statement of Rebuttal Evidence of Edward Norton dated 15 October 2025, at [11(b)] and 
[19]. 
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national bottom lines or minimum acceptable states, to a state where the 

aquatic life is measurably improved, to at least meet these thresholds.5 

19 It is submitted that Mr Norton’s evidence should be preferred. Mr 

Norton’s evidence was measured, considered, and supported by the 

scientific literature that he cited. He made appropriate concessions when 

asked questions and did not advocate in support of a particular position. 

He answered the questions that were put to him and was not evasive in 

doing so.  

20 It is submitted that Ms McArthur’s opinion does not withstand a careful 

examination: 

(a) Ms McArthur appears to have overlooked the “contribution” 

element of the legal test. When questioned about whether the 

Court needed to be satisfied of a contribution to a reduction, Ms 

McArthur answered that there needed to be satisfaction that 

significant adverse effects will be reduced.6 

(b) In relation to MCI, Ms McArthur was of the opinion that there could 

be no reduction in significant adverse effects until MCI was 

restored until at least the national bottom line (being an MCI score 

of 90). Ms McArthur maintained this opinion despite the architects 

of the MCI recognising a different category of degradation when 

MCI fell below a score of 80, Ms McArthur would not accept an 

MCI score below 80 was worse than a score above 80, or that an 

improvement from below 80 to above 85 would be an improvement 

in the state of the environment:7  

Q. And so if there was to be a change in the MCI from a below 80 and 
let’s say to an 85 for arguments sake. 

A. Yes. 

Q. We would see on taking into account table a shift in the 
categorisation of that effect from probable severe pollution to probable 
moderate pollution? 

A. According to that table but you would not see a shift in the 
sensitivity of invertebrates. 

Q. I'm not asking you about a shift of the sensitivity of invertebrates, 
I'm asking you relative to the classifications in the table architect of the 

 

5 Statement of Evidence of Kathryn Jane McArthur – Aquatic Ecology and Water Quality 
dated 8 October 2025 at [17].  

6 Notes of Evidence, page 166 from line 15. 
7 Notes of Evidence, page 161 from line 7.  
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MCI scheme that there would be a shift from the lowest category of 
severe pollution to a category of moderate pollution? 

A. Well, that’s what this table says, yes. 

Q. If there was to be a shift from a below 80 to an 85, a shift from a 
class of probable severe pollution to a probable moderate pollution 
would that be an improvement in the state of the environment? 

A. I think the state of the environment is broad. It would be MCI 
relative to the national bottom line and whether invertebrates of 
sensitivity are being are there unlikely. 

Q. Would it be an improvement in aquatic life? 

A. It would still be two measures of degraded community so it’s difficult 
for me to say that that is an improvement in aquatic life. 

Q. Is one worse than the other? 

A. Not necessarily 

(c) It is submitted that Ms McArthur’s opinion that there would be no 

reduction in significant adverse effects on aquatic life until the MCI 

score reached at least 90 is not consistent with the published 

literature from the very architects of the MCI approach.  

(d) In relation to periphyton, Ms McArthur adopted the same approach 

in her written evidence, that there would be no reduction in 

significant adverse effects on aquatic life until periphyton was 

above the national bottom line (being 200 mg/m2).8 However, 

under cross-examination Ms McArthur accepted that: 

(i) The national bottom line for periphyton (200 mg/m2) is not 

drawn at the maximum amount of biomass that might occur 

(being 1,000 mg/m2);9 

(ii) Periphyton was sensitive to both soluble reactive 

phosphorous and soluble inorganic nitrogen;10 

(iii) As the supply of soluble reactive phosphorous reduced you 

would expect to see a reduction in the biomass of chlorophyl-

a;11  

 

8 Statement of Evidence of Kathryn Jane McArthur – Aquatic Ecology and Water Quality 
dated 8 October 2025 at [28].  

9 Notes of Evidence, page 174. 
10 Notes of Evidence, page 174., line 27, and page 175, line 26. 
11 Notes of Evidence, page 174. 
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(iv) As concentrations of soluble inorganic nitrogen is reducing 

you would expect to see a reduction in chlorophyl a 

occurring.12 

(e) In response to a question about there being recognised categories 

below the national bottom line for the Trophic Level Indicators for 

Lakes, Ms McArthur accepted that her expertise did not extend to 

the ecological response of lakes to a reduction in nitrogen and 

phosphorous inputs.13 She did, however, accept that the Table 1.4, 

replicated in Mr Norton’s Rebuttal Evidence, did show different 

states of Trophic Level Indicators below the national bottom line.14  

(f) In response to questions from Commissioner Hodges,  

Ms McArthur finally accepted that reducing contaminants is still 

contributing to, at some stage in the future, achieving the goal of 

reducing adverse effects:15  

Q. I accept what you’re saying on that, but it is still contributing to at 
some stage in the future achieving that goal? 

A. It’s absolutely part of that whole trajectory that we’ve been looking 
at throughout this plan 

21 Finally, and by way of a contextual sense check of Ms McArthur’s 

approach, Ms McArthur recognised under cross-examination when 

considering the changes that had been made to section 70, the potential 

ramifications of her approach were untenable:16  

Q. So thinking about your approach and thinking about section 70 as it 
was before it was changed. 

A. Yes. 

Q. You have some recollection of section 70 applying as it then was. 

A. Yes I do. 

Q. It effectively would get us to the same point, wouldn't it, in that you 
couldn't have a permitted activity unless the court was satisfied that 
there were no significant adverse effects on aquatic life occurring? 

A. Yes, that's the potential ramification of that and it's not, it's an 
untenable position to be in for all of us. 

22 The law simply cannot endorse an approach to a change in legislation 

that is, in the words of Ms McArthur, untenable. Such an interpretation 

 

12 Notes of Evidence, page 175. 
13 Notes of Evidence, page 177, line 27. 
14 Notes of Evidence, page 178, lines 9-12. 
15 Notes of Evidence, page 195, lines 28-31. 
16 Notes of Evidence, page 182, lines 3-12. 
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would amount to an absurdity, being the antithesis of the correct 

approach to statutory interpretation long preferred by the Courts.17  

23 For all of these reasons, it is submitted that there can be a reduction in 

significant adverse effects on aquatic life as a water body improves, 

even though it remains below the national bottom line.  

24 For completeness, it is submitted that the same approach applies to the 

consideration of effects causing a conspicuous change in the colour or 

visual clarity of water, and to effects rendering fresh water unsuitable for 

consumption by farm animals. Mr Norton’s evidence was uncontested in 

this regard.  

Will there be a contribution to a reduction in effects. 

25 The Court will need to be satisfied that there will be a contribution to a 

reduction in: 

(a) Effects resulting in the conspicuous change in the colour or visual 

clarity of water; 

(b) Effects on fresh water rendering it unsuitable for consumption by 

farm animals; and 

(c) Significant adverse effects on aquatic life. 

26 Starting first with the colour or visual clarity of fresh water. Ms McArthur 

accepted during cross-examination that the mitigations in the Plan will 

result in a reduction of sediment but did not quantify that reduction.18 Mr 

Norton provided evidence supporting a 6% reduction in sediment.19   

27 Mr Norton’s uncontested conclusion in relation to reductions in sediment 

was:20 

… I conclude that mitigations required by the Plan will reduce 
discharges of sediment and accordingly also reduce existing effects of 
conspicuous changes in the colour or visual clarity, over a period not 
greater than 10 years. 

 

17 Agnew v Pardington [2006] 2 NZLR 520 (CA) at [32].  Note: the section addressed in this 
case was s 5 of the Interpretation Act 1999 which has now been replaced by s 10 of the 
Legislation Act 2019. 

18 Notes of Evidence, page 183, line 30 to page 185, line 19. 
19 Statement of Evidence of Edward Norton on behalf of the Southland Regional Council 

dated 17 September 2025 at [64] and [65].  
20 Statement of Evidence of Edward Norton on behalf of the Southland Regional Council 

dated 17 September 2025 at [65]. 
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28 It is submitted that the Court can be satisfied that Rule 24, in 

combination with other provisions in the Plan, will contribute to a 

reduction in existing effects of conspicuous changes in the colour and 

visual clarity, over a period of time no greater than 10 years.  

29 The next category of effects is those that render fresh water unsuitable 

for consumption by farm animals. This is an issue effect caused by 

microbial contamination (principally E.coli). 

30 Again, Mr Norton gave uncontested evidence in relation to this issue. He 

concluded that:21 

The Plan rules require more restrictive stock exclusion than is 
currently required as already described above. On this basis I consider 
it is highly likely that the controls and actions required under the 
identified Plan rules and FEMPs will reduce the discharge of microbial 
contaminants from farms. Hence, I conclude that mitigations required 
by the Plan will reduce existing effects of discharges in rendering 
water unsuitable for consumption by farm animals, over a period not 
greater than 10 years 

31 It is submitted that the Court can be satisfied that Rule 24, in 

combination with other provisions in the Plan, will contribute to a 

reduction in the discharge of microbial contaminants from farms. Hence, 

I conclude that mitigations required by the Plan will reduce existing 

effects of discharges in rendering fresh water unsuitable for consumption 

by farm animals, over a period not greater than 10 years. 

32 The final question is whether there will be a contribution to a reduction in 

significant adverse effects on aquatic life. 

33 Both expert witnesses agree that the discharge of contaminants 

(nitrogen, phosphorus and sediment) are causative of significant 

adverse effects on aquatic life.22  This is also consistent with previous 

findings of the Court.23   

34 The experts also agree that the mitigations in the Plan will result in a 

reduction in the discharge of contaminants. The experts agreed there 

will be approximately a 16% reduction in nitrogen and a 23% reduction 

 

21 Statement of Evidence of Edward Norton on behalf of the Southland Regional Council 
dated 17 September 2025 at [68]. 

22 Statement of Evidence of Edward Norton on behalf of the Southland Regional Council 
dated 17 September 2025 dated 17 September 2025, at [19]; and Notes of Evidence, 
page 149, lines 27-30.  

23 Aratiatia Livestock Ltd v Southland Regional Council [2022] NZEnvC 265 at [265]-[266]. 
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in phosphorus24. For the reasons set out above, there will also be a 

reduction in sediment.    

35 If contaminants are causative of significant adverse effects on aquatic 

life, it follows that a reduction in the discharge of those contaminants will 

result in a reduction in significant adverse effects.  This is consistent with 

Mr Norton’s evidence that significant adverse effects exist on a 

continuum, rather than only experiencing improvement in a stepped 

manner, once national bottom lines are achieved.25  This is also 

consistent with Ms McArthur concessions, during cross examination and 

in response to questions from the Court, that there is an opportunity to 

reduce effects by reducing contaminants and that the reduction of 

contaminants contributes to the goal of reducing adverse effects.26 

36 For these reasons it is submitted that the Court can be satisfied that 

Rule 24, in combination with other provisions in the Plan, will contribute 

to a reduction in significant adverse effects on aquatic life.  

Will the contribution occur over the next 10 years, commencing on the date that 

Rule 24 becomes operative? 

37 The final consideration is whether the contribution to a reduction will 

occur: 

(a) over a period of time no greater than 10 years; and 

(b) Commencing on the date the rule becomes operative.  

38 The provisions of the Plan that will contribute to a reduction in effects fall 

broadly into the following two categories: 

(a) Good management practices that are required as conditions of 

various permitted activity rules: 

(i) Rule 20 – Farming;  

(ii) Rule 20A – Intensive winter grazing;  

(iii) Rule 20B – Pasture-based wintering of cattle; 

 

24 Statement of Evidence of Kathryn Jane McArthur on behalf of Forest & Bird dated 8 
October 2025 at [20]; Notes of Evidence, page 114, lines 18, and page 165, lines 8 and 
10.    

25 Rebuttal Evidence of Edward Norton on behalf of the Southland Regional Council dated 
15 October 2025 dated 17 September 2025, at [11(b)]. 

26 Notes of Evidence, page 149, line 34 and page 195, lines 1-31.  
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(iv) Rule 25 – Cultivation; 

(v) Rule 35A – Feed pads/lots; 

(vi) Rule 35B – Sacrifice paddocks; 

(vii) Rule 70 – Stock exclusion from water bodies. 

(b) Property specific mitigation that will be implemented as part of a 

Farm Environment Management Plan.  

39 The first category of mitigation (being the good management practices 

required as conditions of permitted activities) need to be undertaken 

immediately. Because this mitigation needs to occur straight away, the 

Court can be satisfied that reductions that occur as a result of those 

conditions will occur over a period of time no greater than 10 years, and 

will have commenced by the time that Rule 24 becomes operative.  

40 The second category of mitigation, being Farm Environment 

Management Plans, will also occur over a period of time no greater than 

10 years. Such plans are required by many of the farming land use 

rules, and those plans must be submitted for certification by 27 May 

2026. Again, the Court can be satisfied that the contribution that Farm 

Environment Plans will make to reducing effects will commence (through 

the lens of Rule 24) when Rule 24 becomes operative.  

41 To provide a final layer of assurance, noting the requirement for 

satisfaction in this regard, it can be expected that over a period of 10 

years, there would be an 80 to 85% adoption of mitigation actions.27  

42 For all of these reasons, it is submitted that the Court can be satisfied 

that the contribution to a reduction will occur over a period of time no 

greater than 10 years, commencing on the date that Rule 24 becomes 

operative.  

Proposed drafting of Rule 24  

43 The Council proposes the following drafting of Rule 24:28 

Rule 24 – Incidental discharges from farming 

(a) The discharge of nitrogen, phosphorus, sediment or microbial contaminants 

onto or into land in circumstances that may result in a contaminant entering 

 

27 Notes of Evidence, page 188, lines 29-32, page 189, lines 1-4.  
28 See also Mr McCallum-Clark’s Statement of Evidence.  
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water that would otherwise contravene section 15(1) of the RMA is a 

permitted activity, provided the following conditions are is met:  

1. the land use activity associated with the discharge is authorised under 

Rules 20, 20A, 20B, 25, 35A, 35B or 70 of this Plan; and  

2. any discharge of a contaminant resulting from any activity authorised 

permitted by Rules 20, 20A, 20B, 25, 35A, 35B or 70 is managed to 

ensure that after reasonable mixing it does not give rise to any of the 

following effects on receiving waters:  

(1) any conspicuous oil or grease films, scums or foams in the 

receiving waters., or floatable or suspended materials; or  

(2) any conspicuous change in the colour or visual clarity; or  

(3) the rendering of fresh water unsuitable for consumption by farm 

animals; or  

(4) any significant adverse effects on aquatic life.  

  (b) the discharge of nitrogen, phosphorus, sediment or microbial contaminants 

onto or into land in circumstances that may result in a contaminant 

entering water that would otherwise contravene section 15(1) of the RMA 

and that does not meet one or more of the conditions of Rule 24(a) is a 

non-complying activity. 

Application of section 32 and section 32AA  

44 Section 32AA of the RMA provides that a further evaluation is required in 

respect of changes that have been made to, or are proposed for, the 

proposal since the evaluation report for the proposal was completed.29  

45 That assessment must be undertaken in accordance with section 32(1) 

to (4), and must be undertaken at a level of detail that corresponds to 

the scale and significance of the changes.30 The assessment must 

consider the appropriateness of Rule 24 in terms of achieving the 

objectives of the Plan, through the lens of the efficiency and 

effectiveness assessment articulated in section 32(1)(b) of the RMA. It 

must also involve consideration of the environmental, economic, social, 

and cultural effects anticipated from the implementation of Rule 24.31 

 

29 RMA, s 32AA(1)(a).  
30 RMA, s 32AA(1)(b)-(c).  
31 RMA, s 32(2).  
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46 In this case, that further evaluation must assess any changes that have 

been proposed to Rule 24 since the original section 32 assessment was 

carried out.32  

47 Three key issues arise: 

(a) What was the version of Rule 24 that was assessed in the original 

section 32 Report (put another way, did that version of the rule 

have the section 70 prohibitions that are now sought to be 

removed)? 

(b) What is the version of the rule that the Council is now pursuing? 

(c) What is the scale and significance of those changes? 

Original evaluation – Rule 24 

48 As notified, Rule 24 of the Plan did not contain any reference to the 

prohibitions in section 70 of the RMA (as they then were).  

Rule 24 as proposed by the Council 

49 As set out above, the Council is now proposing to remove certain 

section 70 prohibitions from Rule 24(a) on the basis of the legislative 

amendments made to section 70 of the RMA but also in order to ensure 

that the rule is sufficiently certain so as to meet the requirements for a 

permitted activity rule.  

50 In this sense, the change in the two versions of Rule 24 (i.e., the notified 

version and the version that the Council is now pursuing) is very limited.  

Scale and significance of those changes 

51 A further evaluation pursuant to section 32AA must be undertaken at a 

level of detail that corresponds to the scale and significance of the 

changes.  

52 The Council’s expert planner Mr McCallum-Clark, the only expert 

planning witness involved at this juncture of the appeals on Rule 24, 

undertook a further evaluation of Rule 24 as proposed by the Council in 

his Statement of Evidence dated 17 September 2025.  

 

32 Pickett v Hamilton City Council [2025] NZEnvC 332 at [15]. 
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53 Mr McCallum-Clark’s assessment in this regard is commensurate with 

the extent of the changes to Rule 24 that are now being proposed by the 

Council. It is submitted that the level of detail with which that 

assessment has been undertaken is entirely appropriate given the 

limited scale of the changes that are now proposed.  

54 Mr McCallum-Clark’s written statement considered the original intention 

behind Rule 24(a), as being to permit incidental discharges associated 

with farming land uses, on the basis that those farming land use 

activities were either permitted (and therefore did not require a resource 

consent) or were authorised and operating in accordance with a land 

use consent issued under the relevant farming land use rules.33  

55 Mr McCallum-Clark acknowledged that the section 70 prohibitions were 

ultimately inserted into Rule 24 in the Council’s decision version of the 

Rule in response to concerns raised by the hearing panel.34 Those 

prohibitions are now gone (with the exception of the reference to 

conspicuous oil or grease films, scums or foams).  

56 He opines that the intention of Rule 24(a) remains unchanged; incidental 

discharges associated with farming land use activities would still be 

permitted under Rule 24(a), but only in circumstances where the 

underlying land use activity is either permitted or authorised by resource 

consent.35  

57 Mr McCallum-Clark responsibly acknowledged that his section 32AA 

assessment could have been more fulsome.36 However, t is submitted 

that Mr McCallum-Clark’s section 32AA evaluation is appropriate in the 

light of the limited changes to Rule 24 that are now proposed since the 

last section 32 evaluation was undertaken.  

Obligation to undertake a section 32AA assessment on appeal 

58 If the Court has any residual concerns regarding Mr McCallum-Clark’s 

further evaluation, the Court may undertake its own section 32AA 

 

33 Statement of Evidence of Matthew McCallum-Clark dated 17 September 2025 at [29].  
34 Statement of Evidence of Matthew McCallum-Clark dated 17 September 2025 at [29].  
35 Statement of Evidence of Matthew McCallum-Clark dated 17 September 2025 at [30]. 

See also paragraph [20] of Mr McCallum-Clark’s Statement of Evidence, and the 
references therein to the section 42A report prepared for the Council level hearing.  

36 Notes of Evidence, page 234, line 12. 
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assessment. The obligation to undertake such an assessment ultimately 

rests with the decision-maker, being the Court in this case. 

Scope for the changes being pursued 

59 The Council’s position with respect to scope is set out in opening legal 

submissions. However, for ease of reference, the Council is proposing 

three key changes to Rule 24 at this juncture: 

(a) The inclusion of additional cross-references to certain farming land 

use rules (being consequential amendments as a result of earlier 

changes); 

(b) The substitution of the word “authorised’’ in place of “permitted” in 

Rule 24(a)(2) (on the evidence of Mr McCallum-Clark, considered 

to be a change for clarification only); and 

(c) The deletion of conditions responding to the previous requirements 

of section 70 of the RMA from Rule 24(a)(2) (addressed further 

below).  

Deletion of conditions responding to the previous requirements of section 70  

60 With regard to the proposed deletion of conditions responding to the 

previous requirements of section 70 in Rule 24(a)(2), the Council made 

two submissions:  

(a) The first being that scope for the amendments derives from Fish 

and Game’s appeal, on the basis that: 

(i) The notified version of Rule 24 did not contain any conditions 

responding to the previous requirements of section 70 of the 

RMA and were only included in the Council decisions version 

of the Rule in response to issues raised in submissions;37 

and 

(ii) Considering Fish and Game’s appeal as a whole, and noting 

the Court’s jurisdiction to make amendments to Rule 24 is 

not limited by the express relief sought in Fish and Game’s 

appeal, Fish and Game’s appeal specifically referred to Rule 

 

37 Report and Recommendations of the Hearing Commissioners dated 29 January 2018 at 
[200].  
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24 as not according with section 70 of the RMA and was not 

considered appropriate:38 

(b) The Council’s second submission highlighted that in addition to the 

specific references to section 70 of the RMA in Fish and Game’s 

appeal, Fish and Game also took issue with Rule 24 on the basis 

that it failed the legal test for a valid permitted activity rule:39 

rules [including Rule 24] which fail the legal test for a valid permitted 
activity rule. For example, they: (1) do not include standards that 
control the actual and potential adverse effects on water that could 
arise from the discharges (required to ensure they are not contrary to s 
70(1)(c)-(g)); and (2) include requirements, conditions and permissions 
(in respect of contaminant loss) which are not certain enough to 
ensure that compliance can be readily determined without reference to 
discretionary assessments. 

61 In relation to the question of certainty, Mr McCallum-Clark has 

maintained his opinion that Rule 24(a) is more certain without the 

section 70 conditions, given the difficulty in assessing compliance with 

the conditions, on a farm-by-farm basis.40 

62 Indeed, Mr McCallum-Clark opined in answer to questions from the 

Court that, “…the decisions version [of Rule 24] has these things [the 

requirements of section 70] that were imported on legal, as a solution as 

I understand to a legal question that are difficult to implement and 

particularly in terms of their certainty as part of an activity.”41 He went on 

to confirm that the removal of the conditions responding to the previous 

requirements of section 70 of the RMA was due to concerns regarding 

certainty:42 

Q. Yes, I'm not fully familiar with the provisions here but quite often 
those are requirements for individual farms when you actually read the 
requirements and I don’t know how that’s going to work, do you see 
that being an issue here?  

A. (no audible answer 11:42:32)  

Q. Is that part of the reason why you removed the provisions from your 
rule relating to section 708?  

A. Yes, that is part of the reason and part of the concern about the 
uncertainty of those for an individual farm of the uncertainty and the 
judgement that’s required in the clauses of Rule 24.  

 

38 Notice of Appeal by Southland Fish and Game Council dated 17 May 2018 at [7(a)(xii)]. 
39 Notice of Appeal by Southland Fish and Game Council dated 17 May 2018 at [7(a)(i)] 

(noting that the numbering in the appeal is out of sequence, and this reference is to (a)(i) 
as it appears following (a)(xii)). 

40 Statement of Evidence of Matthew McCallum-Clark dated 17 September 2025 at [31]. 
41 Notes of Evidence at page 235, line 10.  
42 Notes of Evidence at page 252, lines 17-26.  
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63 The Council’s proposed amendments to Rule 24 are intended to ensure 

that Rule 24 is sufficiently certain and capable of objective 

ascertainment as a permitted activity rule. The Council’s proposed 

amendments respond directly to the certainty challenge levelled at the 

Council decisions version of Rule 24 in the Fish and Game appeal.  

64 For these reasons, it is submitted that the Court has scope to make the 

changes sought by the Council. However, if the Court has any residual 

doubt regarding the scope to amend Rule 24 as sought by the Council, 

the Court could exercise its discretion under section 293 of the RMA. We 

address this further below in respect of the next steps.  

Consequences and what parties seek 

Consequences of Council’s proposed wording 

65 Rule 24 as proposed by the Council seeks to permit the discharge of 

nitrogen, phosphorus, sediment or microbial contaminants onto or into 

land in circumstances that may result in the contaminant entering water 

that would otherwise contravene section 15(1) of the RMA, subject to 

conditions. One of those conditions requires the underlying land use 

activity associated with the discharge to be authorised under the 

relevant rule in the Plan.  

66 As explained in opening submissions, Rule 24 is just one of many 

discharge rules in the Plan, including other rules that relate to 

discharges from other farming land use activities, such as discharges to 

surface water, discharges of agrichemicals, or discharges of fertiliser. It 

is only seeking to permit those discharges that are incidental to a 

farming land use, which in turn must also be either permitted or 

authorised by a resource consent.  

67 The consequence of Rule 24 as proposed by the Council is that Rule 

24(a) would provide a permitted activity pathway for those incidental 

discharges that meets the legislative requirements of the amended 

section 70 of the RMA. The Rule ensures there are appropriate controls 

on the types of farming land use activities that are able to access the 

permitted activity pathway in Rule 24(a), noting that each cross-

referenced rule has already undergone rigorous assessment during the 

earlier hearings on the appeals.  
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68 Further, the Council’s version ensures that the permitted activity 

component of Rule 24 is sufficiently certain, by removing the references 

to the previous requirements of section 70 of the RMA.  

69 Rule 24, as proposed by the Council, seeks to maintain a permitted 

activity pathway that is genuinely accessible and is consistent with the 

overall architecture of the Plan itself. Mr McCallum-Clark’s evidence 

confirms that the notified version of Rule 24, “was a simple rule that 

permitted discharges associated with farming activities that were 

authorised by one of the farming land use rules, with an associated non-

complying activity status for discharges associated with farming land use 

rules that were not authorised by one of the land use rules.”43 Rule 24 as 

proposed by the Council maintains this simplicity. However, it now sits in 

a Plan that has been strengthened significantly in order to respond to the 

degree of degradation in Southland’s waterbodies.  

Consequences of Forest and Bird’s proposed wording 

70 The version of Rule 24 that is supported by Forest and Bird will result in 

almost all farms requiring discharge consent as a result of the operation 

of Rule 24(a)(iA). As detailed at the hearing, the maps contained in 

Schedule X cover almost all of the farming areas in Southland. Mr 

McCallum-Clark explained the extent of the Schedule X maps during 

examination in chief:44 

In terms of the maps themselves I would point you towards and I think 
it’s the same, effectively the same map in the map volume that you 
have which has the catchment degradation status for all indicators. 
From my review of that there are approximately five pieces of land that 
are shown as green, as not degraded, that spread across the coastal 
area roughly evenly from west to east. I looked at each of those pieces 
of land on Google Earth and can confirm that in the west there is an 
area that is a native forest. This is going from west to east, there's 
another area near Bluff Hill that may be likely farmed by the look of it. 
Bluff Hill itself is identified which is mainly in native vegetation. There 
is an area adjacent to the Waituna Wetland which is in coastal dune 
vegetation and an area over, adjoining the Otago boundary at the 
Catlins which again is a native forest, so of those five areas there's a 
very small area that might be found so in terms of the plan provisions, 
it is effectively all of Southland.  

71 The late deletion of references to ‘microbial contaminants’ in the Rule 

being sought by Forest and Bird (see Memorandum of Counsel for 

Forest and Bird dated 6 November 2025) will reduce the overall area 

captured by Schedule X for the purpose of Forest and Bird’s Rule 

 

43 Statement of Evidence of Matthew McCallum-Clark dated 17 September 2025 at [19]. 
44 Notes of Evidence at page 215, from line 20. 
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24(a)(iA). However, the area that is removed by virtue of that change is 

predominantly within the Fiordland National Park. There is no material 

change to the extend of farmed land that would be captured by Schedule 

X (and thus no material change in terms of the need for discharge 

consents for most farms).  

72 Therefore, the consequence of Forest and Bird’s relief remains that 

essentially all farms in the Southland region will require a resource 

consent for the incidental discharges associated with the underlying 

farming land use.  

73 As set out in the Council’s opening legal submissions, there is no expert 

planner before this Court who supports Forest and Bird’s proposed Rule 

24, nor has Forest and Bird provided a section 32AA assessment in 

support of its proposed Rule. Mr McCallum-Clark explained his 

understanding of Forest and Bird’s rule during examination:45 

A. The first – breaking down this clause into its constituent parts it has 
a very absolute as not contributing nitrogen phosphorous sediment or 
microbial contaminants which is an absolute. It is clear, I guess, in that 
sense. We've already identified that schedule X covers the whole of 
Southland. I note that the final part of that clause recognises that it is 
focused towards the contaminants that are in need of improvement. 
The one that appears to be throughout, you know, covers the widest 
area in schedule X is microbial contaminants of the E.coli mat is my 
understanding as to one that covers everywhere closely followed by 
total nitrogen. So in my view there wouldn't be any I think it would be 
exceedingly difficult for any size farm to show that it was not 
contributing one of those contaminants except possibly for an arable 
farm in the Waiau catchment that didn’t have any stock, might not be 
contributing microbial contaminants so there might be a handful that 
couldn’t or that could meet that condition as it stands. That would then 
mean that all of those farms would be discretionary activities under 
this new condition.  

Q. And if we keep tracking down through the rule into (ii) based on the 
schedule x maps and the Court’s findings around significant adverse 
effect, what might the consequence be for would be applicants for a 
resource consent in terms of their activity status under (ii)?  

A. That condition, the subclauses of that has been explored at a 
previous hearing on r 13 with similar provisions. His degree of 
judgment and uncertainty in there about what side of the line you 
would fall on. However given the general findings about significant 
adverse effects on aquatic life it’s my view that most farms would then 
fall to a non-complying activity.  

Q. So then in light of the effect of the role in the context of schedule x 
essentially requiring resource consents for most if not all farmers 
within the Southland Region, are you aware of any assessment of the 
efficiency or effectiveness of a provision or provisions that have that 
effect?  

A. No, I’m not aware of any assessments. There was some discussion 
of it during one of – well a similar provision I presume I think it’s pretty 

 

45 Notes of Evidence at pages 218-219, from line 12. 
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much the same. During one of the joint witness conferences that we 
had but no efficiency and effectiveness type assessment that would 
normally be put forward for a rule like this.  

74 Mr McCallum-Clark’s evidence confirms that it would be “exceedingly 

difficult for any size farm to show that it was not contributing one of those 

contaminants”, other than perhaps an arable farm in the Waiau 

catchment that didn’t have any livestock.  

75 The result of this is that those farms then immediately drop into the 

discretionary activity classification for the Rule in the first sentence of 

Forest and Bird’s Rule 24(b). However, the operation of Forest and 

Bird’s proposed Rule 24(a)(ii), which lists the requirements of section 70 

(despite their inherent uncertainty), means that in practice, non-

complying activity status will apply. 

76 The impact of taking away this permitted activity pathway is significant, 

particularly from a plan architecture perspective. Mr McCallum-Clark 

considered this very issue during examination, observing that the Plan 

would look very different if there had been an understanding that 

discretionary or non-complying activity status would apply:46 

 
Q. Just a final question the on the thread in terms of plan architecture. 
So the effect of the Forest & Bird rule is requiring essentially resource 
consents for all farmers within the Southland region. From a plan 
architecture perspective had incidental discharges been requiring of a 
resource consent is it your opinion or can you share your opinion on 
whether the architecture of the plan may have been structured 
differently to the way in which it has been?  

A. Yes in my opinion it would be quite different both the Council’s 
hearing panel plus the evidence before the court and all of the joint 
witness statement type work developed up a set of permitted activity 
land use provisions that are linked to this rule which have a range of in 
some cases relatively nuance controls on them and there was quite a 
lot of debate about the effectiveness of some of those controls and 
setbacks is a good example and in my view if there was an 
understanding that actually everything was going to be at least a 
discretionary if not a non-complying to any consent I don’t think the 
plan would look like it does in terms of having all these permitted 
activity rules and I don’t think there would've been all the effort and 
days of both hearing time and joint witness conferencing time to try 
and arrive at a position that was based on an assumption that these 
were going to be permitted activities.  

77 As noted above, there has been no planning assessment of the impact 

of this change and as a result, Mr McCallum-Clark’s expert planning 

 

46 Notes of Evidence at page 220, from line 6. 
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opinion is that Forest and Bird’s proposed rule is simply not 

appropriate.47 

Next steps  

78 If this Honourable Court accepts the Council’s evidence and its 

proposed draft of Rule 24, and considers that there is scope to amend 

Rule 24 in the manner proposed by the Council, this Court can proceed 

to make a final finding, on the basis that: 

(a) the Court is satisfied that that the effects listed in section 70(1)(d), 

(f) and (g) are already in the receiving waters; and 

(b) Rule 24 as proposed by the Council contains standards for the 

permitted activity component of the rule; and 

(c) the Court is satisfied that those standards in combination with 

other provisions in the Plan will: 

(i) contribute to a reduction of those effects;  

(ii) over a period of time no greater than 10 years;  

(iii) commencing on the date that Rule 24 becomes operative.  

79 If the Court accepts the Council’s evidence and its proposed draft of 

Rule 24, but finds that there is no scope to approve the same, the Court 

could exercise its discretion under section 293 of the RMA. 

80 The Court has considerable discretion with regard to any directions 

made pursuant to section 293 of the RMA, and could direct the Council 

to simply amend the Plan accordingly.48 

 

DATED this 13th day of November 2025 

...............………......................  

P A C Maw | I F Edwards 

Counsel for the Southland Regional Council 

 

47 Notes of Evidence at page 220, at line 4. 
48 See Invercargill Airport Ltd v Invercargill City Council [2018] NZEnvC 9 at [50]-[52] and 

[55].  


