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MAY IT PLEASE THE COURT
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Are significant adverse effects on aquatic life only reduced when they
are avoided, or can there be a reduction in significant adverse effects on
aquatic life as the quality of water in a water body improves, even
though significant adverse effects remain, but to a lesser extent?

This question arises in the context of appeals’ on Rule 24 of the
Southland Water and Land Plan (Plan), a rule that seeks to permit
incidental discharges from farming activities in Southland, provided
those activities are themselves authorised by other rules in the Plan.

Before such a rule is included in the Plan, the Court must be satisfied
that the threshold criteria in section 70 of the Resource Management Act
1991 (RMA) are met. Section 70 has recently been amended,
specifically in response to previous litigation involving Rule 24 of the
Plan.

This case will be one of the first cases where the amended version of
section 70 is considered. There are no reported decisions on the
amended section as yet.

These submissions address the following matters:

(a) Background to these proceedings;

(b) The context to Rule 24 of the Plan;

(c) Rule 24 as now proposed by the Council;

(d) Legal issues arising, including:
(i)  The amendments to section 70 of the RMA;
(i)  Principles of interpretation;

(i)  The Council’s interpretation of section 70 of the RMA,
including the words ‘standards’ and ‘reduction’; and

(iv) Scope for the Council’s changes:

Southland Fish & Game Council (Fish & Game) (ENV-2018-CHC-037), and Royal
Forest & Bird Protection Society of New Zealand Incorporated (Forest & Bird) (ENV-
2018-CHC-050).



(e) Appropriateness of a permitted activity rule for incidental
discharges;

(f)  Forest & Bird’s position; and

(g9) The evidence in support of the Council’s proposed Rule 24.

Background to these proceedings

6

Rule 24 of the Plan is one of the final provisions yet to be resolved. It
relates to incidental discharge of nitrogen, phosphorus, sediment or

microbial contaminants from farming activities.

In the Environment Court’s Fifth Interim Decision, the Court considered
legal arguments regarding the interpretation of section 70 (as it then
was) and determined it did not yet have jurisdiction under section 70 to
approve Rule 24 as proposed to be included in the Plan.2 It didn’t, at the
time, have jurisdiction, because based on the evidence before it, the
Court was not satisfied that it was unlikely that significant adverse
effects on aquatic life would result from the discharges.

The Fifth Interim Decision was appealed to the High Court by Federated
Farmers Southland Incorporated, Fonterra Co-operative Group Ltd and
Dairy NZ Ltd, and the Council. The outcome of those appeals was as
follows:

(@) Federated Farmers’ appeal was partially successful, with the High
Court finding that the Environment Court’s interpretation of the
scope available to it when making the decision on the appeals on
Rule 24 was erroneous:?

The appellants were justified in raising their concerns about
whether the Environment Court properly understood the scope of
the appeals on Rule 24. The Environment Court’s assertion that it
was tasked with approving the Rule and determining the
appropriate activity status for such discharges appeared to be
based on a misunderstanding of Forest & Bird’s and Fish &
Game’s position. All parties are agreed, and | confirm, that the

Environment Court’s enquiry should be focused on whether

Aratiatia Livestock Limited v Southland Regional Council [2022] NZEnvC 265 at [271].

Federated Farmers Southland Inc v Southland Regional Council [2024] NZHC 726 at
[891.
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to retain Rule 24 as proposed by the Regional Council and
supporting parties, or whether to amend the Rule in accordance
with the relief sought by Forest & Bird and Fish & Game. Any other
change would have to be advanced through a process initiated
under section 293 of the RMA.

(b) Fonterra Co-operative Group Ltd and DairyNZ Ltd’s appeal was
unsuccessful, with the High Court finding that the Environment
Court was correct to conclude that non-point source discharges,
such as those covered by Rule 24, are governed by section 70 of
the RMA.#

(c) The Council’'s appeal was also unsuccessful, with the High Court
finding that compliance with section 70 was not achieved by simply
reciting the section 70(1)(c)-(g) requirements in Rule 24. However,
the High Court noted that it was not clear that this is what the
Council had done, concluding that the Environment Court was
entitled to hear the evidence relied on to determine whether Rule
24 would meet the section 70 requirements. That issue is still to be
determined in subsequent hearings.5

The Council sought leave to appeal the High Court’s decision to the
Court of Appeal, and leave was granted. Ultimately, the Council’s appeal
was unsuccessful, with the Court of Appeal agreeing that the
requirements of section 70 of the RMA must be satisfied before including
a proposed rule in a plan, and that the Environment Court was entitled to
hear further evidence to determine if the requirements of section 70 are
in fact satisfied.®

Leave was not sought to appeal the Court of Appeal’s decision, and so
the Environment Court’s Fifth Interim Decision stands.”

However, that is not the end of the matter. Section 70 of the RMA has
recently been amended by the Resource Management (Consenting and

I;eoderated Farmers Southland Inc v Southland Regional Council [2024] NZHC 726 at
E;ci(]i-erated Farmers Southland Inc v Southland Regional Council [2024] NZHC 726 at
%%i-thland Regional Council v Southland Fish and Game Council [2024] NZCA 499 at
/[qra]l:iatia Livestock Ltd v Southland Regional Council [2022] NZEnvC 265 from [237].
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Other System Changes) Amendment Act 2025 (Amendment Act),
directly in response to these proceedings.?

The transitional provisions included in the Amendment Act make it clear
that the amendments to section 70 apply to proposed plans notified
before, on, or after commencement, including any proposed plan notified
before commencement that is the subject of an appeal and any ongoing
court proceedings.® Put simply, the changes to section 70 will apply to
this honourable Court’s consideration of the appeals on Rule 24.

Context of Rule 24

13

14

15

In terms of the Rule itself, the Council’s decision version of Rule 24
seeks to permit the discharge of nitrogen, phosphorus, sediment or
microbial contaminants onto or into land in circumstances that may
result in the contaminant entering water that would otherwise contravene
section 15(1) of the RMA, subject to conditions.

One of those conditions requires the underlying land use activity
associated with the discharge to be authorised under the relevant rule?®
in the Plan.

It is worth noting that Rule 24 is just one of many discharge rules in the
Plan. Some of the other discharge rules relating to farming activities
include:

(@) Rule 5 - Discharges to surface water bodies;

(b) Rule 6 — Discharges to surface water bodies that do not meet
water quality standards;

(c) Rule 8 — Discharges of surface water;
(d) Rule 9 — Discharge of agrichemicals onto or into surface water;

(e) Rule 10 — Discharge of agrichemicals to land where they may

enter water;

(f)  Rule 11 — Discharge of vertebrate pest control poisons;

Affidavit of Elizabeth Ann Devery in support of the Southland Regional Council’s
Application for Stay of Proceeding dated 2 December 2024, Exhibit B.

Resource Management (Consenting and Other System Changes) Amendment Act 2025,
Schedule 2 — New Part 8 inserted into Schedule 12, cl 50.

The relevant rules are addressed below from [35].
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(9) Rule 12 — Discharge of non-toxic dyes;

(h) Rule 13 — Discharge from subsurface drainage systems;
(i)  Rule 14 — Discharge of fertiliser;

(i) Rule 15 — Discharge of stormwater; and

(k) Rule 16 — Discharge of water from bores and wells for aquifer
testing.

Those rules must be complied with together with Rule 24, noting that
Rule 24 is only seeking to authorise the incidental discharges.

Rule 24 as proposed by the Council

17

Mr McCallum-Clark’s evidence sets out the version of Rule 24 that is
now proposed by the Council. For ease of reference, the version of Rule
24 that is now proposed by the Council is set out below:

Rule 24 - Incidental discharges from farming
(@) The discharge of nitrogen, phosphorus, sediment or microbial contaminants
onto or into land in circumstances that may result in a contaminant entering
water that would otherwise contravene section 15(1) of the RMA is a
permitted activity, provided the following conditions are is-met:
1. the land use activity associated with the discharge is authorised under

Rules 20, 20A, 20B, 25, 35A, 35B or 70 of this Plan; and

2. any discharge of a contaminant resulting from any activity authorised

permitted by Rules 20, 20A, 20B, 25, 35A, 35B or 70 is managed to

ensure that after reasonable mixing it does not give rise to any-of-the
following-effects-on-receiving-waters:
{H—any conspicuous oil or grease films, scums or foams in the

receiving waters.;-orfloatable-orsuspended-materials;-or

(b) the discharge of nitrogen, phosphorus, sediment or microbial contaminants
onto or into land in circumstances that may result in a contaminant entering
water that would otherwise contravene section 15(1) of the RMA and that
does not meet one or more of the conditions of Rule 24(a) is a non-

complying activity.
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As explained by Mr McCallum-Clark, Rule 24 is inherently related to a
number of farming land use rules." The intention of the rule framework
is to manage the associated discharges through the land use rules
(either as a permitted activity or through a resource consent process), so
as not to trigger the need for a separate discharge consent.’? If separate
discharge permits were required, this would mean that some 3,750
farms within the Southland region would require a resource consent.

Mr McCallum-Clark’s evidence also contains a section 32AA
assessment of the rule.

Legal issues arising

20

21
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On appeal, this Honourable Court must determine the most appropriate
version of Rule 24, in the light of the legal tests set out in the RMA
(including in particular the amended version of section 70), and with
reference to the appeals and the evidence filed.

In doing so, the Court must be satisfied of the following before it
approves the wording of Rule 24(a) as put forward by the Council:

(a) That the effects (being either any conspicuous change in the
colour or visual clarity of the receiving waters, the rendering of
fresh water unsuitable for consumption by farm animals, or any
significant adverse effects on aquatic life) are already in the
receiving waters; and

(b)  The rule includes standards for the permitted activity; and

(c) The Court is satisfied that those standards, or those standards in
combination with any other provisions in the plan, will contribute to
a reduction of the effects over a period of time:

(i)  No greater than 10 years; and
(i)  Commencing on the date that the rule becomes operative.

The Council’s case is that the Court can and should include Rule 24 as
proposed by the Council in the Plan, on the basis that:

Statement of Evidence of Matthew McCallum-Clark dated 17 September 2025 at [25(a)].
Statement of Evidence of Matthew McCallum-Clark dated 17 September 2025 at [20].
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(@) The Council’s evidence establishes that the effects listed in section
70(1)(d), (f) and (g) are already in the majority of the receiving
waters; and

(b) Rule 24 as proposed by the Council contains standards for the
permitted activity component of the rule; and

(c) On the Council's evidence, those standards in combination with

other provisions in the Plan will contribute to a reduction of those
effects over a period of time no greater than 10 years commencing
on the date that Rule 24 becomes operative.

There are a number of legal issues arising for the Court to consider.

Those issues are addressed in detail below, but in summary include:

(@) The amendments to section 70 of the RMA,;

(b) Principles of interpretation;

(c) The interpretation of the words ‘standard’ and ‘reduction’ as now
used in section 70; and

(d) Scope for the Council’s changes.

Amendments to section 70 RMA

24

The Amendment Act received royal assent on 20 August 2025. The
Amendment Act has changed section 70 of the RMA, so that it now
provides (additions shown in underline with deletions shown in

strikethrough):

70 Rules about discharges

(1) Before a regional council includes in a regional plan a rule that allows as a
permitted activity —

(a) a discharge of a contaminant or water into water; or

(b) a discharge of a contaminant onto or into land in circumstances which
may result in that contaminant (or any other contaminant emanating as a
result of natural processes from that contaminant) entering water, —

the regional council shall be satisfied that none of the following effects are
likely to arise in the receiving waters, after reasonable mixing, as a result of
the discharge of the contaminant (either by itself or in combination with the
same, similar, or other contaminants):

(c) the production of conspicuous oil or grease films, or scums or foams;-ef

floatable-or suspended-materials:
(d) any conspicuous change in the colour or visual clarity:
(e) any emission of objectionable odour:

(f) the rendering of fresh water unsuitable for consumption by farm animals:
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(9) any significant adverse effects on aquatic life.

(2) Before a regional council includes in a regional plan a rule requiring the
adoption of the best practicable option to prevent or minimise any actual or
likely adverse effect on the environment of any discharge of a contaminant,
the regional council shall be satisfied that, having regard to —

(a) the nature of the discharge and the receiving environment; and

(b) other alternatives, including a rule requiring the observance of minimum
standards of quality of the environment, —

the inclusion of that rule in the plan is the most efficient and effective
means of preventing or minimising those adverse effects on the
environment.

(3) Despite subsection (1), a regional council may include in a regional plan a
rule that allows as a permitted activity a discharge described in subsection
(1)(a) or (b) that may allow the effects described in subsection (1)(d), (f), or

(@) if —

(a) the council is satisfied that those effects are already in the receiving
waters; and

(b) the rule includes standards for the permitted activity; and

(c) the council is satisfied that those standards, or those standards in
combination with any other provisions in the plan, will contribute to a
reduction of those effects over a period of time —

(i) no greater than 10 years; and

(i) commencing on the date that the rule becomes operative.

The obligations in section 70 are duties imposed on a regional council.
However, on appeal, the Environment Court has those same duties
pursuant to section 290 of the RMA.

The requirement that the Court must be “satisfied” in this context is a
significant obligation and is a pointer to additional conviction and the
need for some caution.

Principles of interpretation

27
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The meaning of legislation must be ascertained from its text and in the
light of its purpose and its context.* Further, the text of legislation
includes the indications provided in the legislation, examples of which
include relevantly, explanatory material.'s

Explanatory material includes reference to Select Committee reports, in
order to ascertain the meaning of legislation.’® Accordingly, the

Westfield (New Zealand) Limited v North Shore City Council [2005] NZSC 17 at [23]-[24],
see also at [52].

Legislation Act 2019, s 10(1).
Legislation Act 2019, s 10(3)-(4).

In Accident Compensation Corporation v TN [2023] NZCA 664 the Court undertook an
analysis of the legislative history, including Hansard, explanatory notes to Bills, Select



Environment Committee’s majority report on the Resource Management
(Consenting and Other System Changes) Amendment Bill (Amendment
Bill) informs the interpretation of section 70(3) of the RMA, discussed
further below.

Interpretation of ‘standards’ as used in section 70

29
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‘Standard’ is not defined in the RMA itself. The Collins Concise
Dictionary definition of “standard” includes, relevantly:'

“an_accepted or approved example of something against which others are judged
or measured”

Emphasis added.

The Concise Oxford Dictionary definition of “standard” includes,
relevantly:’s

“an object or quality or measure serving as a basis or example or principle to
which others conform or should conform or by which the accuracy or quality of
others is judged”

[Emphasis added]
The Environment Committee’s majority report (i.e., the select committee)
on the Amendment Bill included the following passage with respect to
the new section 70(3) of the RMA:

The form of permitted activity rules required to meet these new tests would be
at the discretion of the council and depend on the activity and adverse effects
being addressed. For example, where significant adverse effects on aquatic life
are a result of excess nitrogen run-off, the council may set the discharge of
nitrogen associated with a farming activity as permitted provided a certified
freshwater farm plan is in place and complied with. If compliance with the
catchment wide farm planning regime is expected to result in a reduction in
overall adverse effects this standard could meet the new test.

Many submitters expressed concern that the bill lacks a specific time frame for
achieving a reduction in adverse effects. We agree that the current proposal
could be interpreted as only requiring a tiny improvement over many years. We
also consider that decision makers need to have confidence that actions in
current plans, rather than future plans, will achieve the necessary reduction
over time. We agree that 10 years (the time in which a plan must be reviewed)
would be an appropriate time frame. Consequently, we recommend amending
proposed section 70(3)(c) to require the council to be satisfied that the
standards would contribute to a reduction in adverse effects within 10 years.

We recognise that it is the whole plan, not just standards in a rule, that would
reduce adverse effects on aquatic life. We therefore think that a council should

Committee reports, and the statutory evolution of the accident compensation legislation,
to ascertain the plain meaning of the legislation, and understand the implications of
statutory changes at [59]-[68].

Collins Concise Dictionary — 21%t Century Edition (5" ed, HarperCollins Publishers,
Glasgow, 2001) at [1468].

Robert Edward Allen (ed) The Concise Oxford Dictionary of Current English (8t Ed,
Clarendon Press, Oxford, 1990 at [1188].
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be able to consider the effects of the entire plan and not just the permitted
activity standards when determining a reduction in adverse effects. We
recommend amending section 70(3)(c) to enable this.

We note that the bill is unclear as to what plans the amended section 70(3)
would apply to when the bill commenced. We therefore recommend inserting
clause 49A into Schedule 2 to make it clear that the section would apply to any
plans already notified. This would include those under appeal and subject to
ongoing court proceedings.
The majority report contemplates that the term “standard” in this context
might be a condition of a permitted activity rule that requires a certified
freshwater farm plan being in place and being complied with. In this
sense, the requirement for such a certified freshwater farm plan is the

“standard”.

There is no requirement for the “standards” to be quantitative measures.
Rather, the standards could be narrative qualitative requirements (for
example, compliance with conditions of other cross-referenced rules)
against which others are judged.

What is the ‘standard’ (section 70(3)(b)) in Rule 24?

34
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The qualities to which “others conform” or against which “others are
judged” within Rule 24 are the conditions (qualities) in the cross-
referenced land use rules that authorise the underlying farming activity,
many of which contain conditions that require farmers to prepare and
have certified, a Farm Environment Management Plan.

As set out above, the farming land use rules referred to are:
(@) Rule 20 — Farming;

(b)  Rule 20A - Intensive winter grazing;

(c) Rule 20B — Pasture-based wintering of cattle;

(d) Rule 25 — Cultivation;

(e) Rule 35A — Feed padsl/lots;

(f)  Rule 35B — Sacrifice paddocks;

(g) Rule 70 — Stock exclusion from water bodies.

Many of the farming land use rules contain conditions that require
farmers to have a Farm Environment Management Plan, which must be
prepared, and certified, and compliance with it audited, in accordance
with Appendix N. Appendix N requires Farm Environment Management
Plans to be prepared and implemented.
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Farm Environment Management Plans must address the content
requirements of Part B in Appendix N to the Plan. Part B contains a
number of objectives that must be met, including, relevantly, that:

(a) losses of nitrogen, phosphorus, sediment and microbial
contaminants from farming activities to water bodies do not

increase when compared to the benchmark and are minimised;®

(b) there is continual improvement in benchmarked on-farm nutrient
and soil management practices and actions;?°

(c) the overland flow of water is slowed to control sediment loss from
cultivated paddocks and from paddocks used for intensive winter
grazing, pasture-based wintering and for sacrifice paddocks;
vegetated setbacks are maintained to slow the overland flow of
water, filter and support the infiltration of sediment/nutrients; and
sediment trap(s) established where critical source areas are
cultivated;?

(d) if the farm is within a degraded catchment identified in Schedule X,
adverse effects on water quality are reduced.2

For the reasons set out above, the ‘standard’ in Rule 24 is the condition
requiring the underlying land use to be permitted or authorised by one of
the cross-referenced rules. This is the mechanism by which section
70(3)(b) of the RMA is complied with.

Interpretation of ‘reduction’ (section 70(3)(c))

39

40

The next part of section 70(3) that must be met, is sub-section 70(3)(c).

That subsection requires that the Court is satisfied that those standards,
or those standards in combination with any other provisions in the plan,

will contribute to a reduction of those effects over a period of time:

(@) No greater than 10 years; and
(b) Commencing on the date that the rule becomes operative.

The word ‘reduction’ is not defined in the RMA.

20
21
22

Southland Water and Land Plan, Appendix N at (9)(a)(i). ‘Minimise’ is defined in the Plan
as meaning, ‘To reduce to the smallest amount reasonably practicable’.

Southland Water and Land Plan, Appendix N at (9)(a)(ii).
Southland Water and Land Plan, Appendix N at (9)(a)(iii).
Southland Water and Land Plan, Appendix N at (9)(a)(iv).
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It is defined in the Concise Oxford English Dictionary as:2
“the act or an instance of reducing”

And “reduce” is defined as:*
“make or become smaller or less”

Similarly, the Collins Concise Dictionary defines ‘reduce’ as meaning,
relevantly:

“To make or become smaller in size, number, etc”

Reference to “those effects” in subsection 70(3) in the context of this
case is reference to:%

(a) any conspicuous change in the colour or visual clarity;

(b) the rendering of fresh water unsuitable for consumption by farm
animals; and

(c) significant adverse effects on aquatic life.

Therefore, what is required is for “those effects” to become smaller or

less, or to be diminished in size, amount, extent, or number.

Importantly, “those effects” are not required to be “avoided”. Had
Parliament intended for significant adverse effects on aquatic life (in
particular) to be avoided, then it would have said so.

Scope for the Council’s changes

47

The Council is proposing three key changes to Rule 24:

(@) The inclusion of additional cross-references to certain farming land

use rules;

(b)  The substitution of the word “authorised” in place of “permitted” in
Rule 24(a)(2); and

23

24

25

26

Robert Edward Allen (ed) The Concise Oxford Dictionary of Current English (8™ Ed,
Clarendon Press, Oxford, 1990 at [1006].

Robert Edward Allen (ed) The Concise Oxford Dictionary of Current English (81" Ed,
Clarendon Press, Oxford, 1990 at [1006].

Collins Concise Dictionary — 21%t Century Edition (5" ed, HarperCollins Publishers,
Glasgow, 2001) at [1257].

Those effects are addressed in the Statement of Evidence of Edward John Norton dated
17 September 2025.
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(c) The deletion of conditions responding to the previous requirements
of section 70 of the RMA from Rule 24(a)(2).

Scope for each change is addressed below, with reference to the

relevant law where necessary.
Cross references

The addition of the cross-reference to rules 20A, 20B, 35A, and 35B, are
consequential changes that flow from earlier decisions. In short, the
activities regulated by those rules were previously regulated by other
rules (for example, Rule 20) but were separated out into standalone
rules. Those amendments are therefore consequential amendments to
earlier changes.

‘Authorised’

”)

The substitution of the word “authorised” in place of the word “permitted”
in Rule 24(a)(2) has been addressed by Mr McCallum-Clark in his
evidence, and is simply intended to ensure that all of Rule 24(a)
complies with section 70 of the RMA, not just those elements that are
permitted. In Mr McCallum’s opinion, the change should not make a
material difference to how this aspect of the Rule is implemented in
practice, but should remove any potential for alternative interpretations.
This is a change for clarification.

Deletion of conditions responding to the previous requirements of
section 70

With regard to the proposed deletion of conditions responding to the
previous requirements of section 70 in Rule 24(a)(2), scope for these
changes is derived from Fish & Game’s appeal.

The law with respect to scope has previously been addressed in these
proceedings, in the Legal Submissions of Counsel for Southland
Regional Council Tranche 1 — Disputed Hearing: Scope dated 12 July
2022, and the Environment Court set out its approach to scope in the
light of those submissions in Annexure 1 to the Fifth Interim Decision.?”

27

Aratiatia Livestock Ltd v Southland Regional Council [2022] NZEnvC 265, Annexure 1.
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The position on scope was articulated by the High Court succinctly, as
follows:28

[41] The starting point is that any amendment sought by an appellant
must be within the scope of a submission which was made on the
proposed Plan at first instance. The rationale for this is procedural
fairness. The purpose of notifying a plan, along with the submissions
and further submissions process, is to inform everyone about what is
proposed “[o]therwise the plan could end up in a form which could not
reasonably have been anticipated resulting in potential unfairness”.

[42] The scope of an appeal of the Environment Court is in turn
determined by the notice of appeal. A shorthand way of describing the
Environment Court’s scope on appeal is that it is an outcome which is
in “the range between what was in the decision being appealed and
the relief sought in the appeal”. Again the rationale for confining the
Environment Court’s jurisdiction in this way is procedural fairness.
Those who might seek to take an active part in the hearing before the
Environment Court should have sufficient notice to know or be able to
foresee what the Environment Court may do as the result of an
appeal.

(footnotes omitted)

In short, any amendments made through an appeals process must be
both:

(@) Within the scope of a submission (being reasonably within the
scope of an original submission, the Plan as notified, or
somewhere in between); and

(b)  Within the scope of an appeal (determined by the relevant notice
of appeal, with reference to the overall substance of the appeal
and any amendments that might reasonably and foreseeably flow
from that).2

With regard to the first limb of the legal test, the notified version of Rule
24 did not contain any conditions responding to the previous
requirements of section 70 of the RMA. These conditions were only
included in the Council decisions version of the Rule in response to

issues raised in submissions.

The Hearing Panel made the following observation in its
Recommendation Report on the proposed (as it then was) Plan:2
[200] Some submitters raised the issue of section 70 of the RMA. That section

requires us to be satisfied that a permitted activity rule authorising discharges of
contaminants will not give rise to a specified range of adverse effects on water

28
29

30

Federated Farmers Southland Inc v Southland Regional Council [2024] NZHC 726.

Westfield (New Zealand) Limited v Hamilton City Council [2004] NZRMA 555 (HC) at
[72]-[74].
Report and Recommendations of the Hearing Commissioners dated 29 January 2018.
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quality. We consider that can be addressed by including in Rule 24 (which
permits the discharge of contaminants from activities authorised under the
Plan’s land use rules for farming activities) a new condition that addresses the
RMA section 70 matters. We note that clause 26 of the Resource Management
(National Environmental Standards for Plantation Forestry) Regulations 2017,
which is a permitted activity rule for sediment originating from earthworks, takes
a similar approach.

The Council’s proposed amendments to Rule 24 in this respect fall
within the scope of submissions, with the alteration of those conditions
now falling between the Plan as notified and the decisions version of the
Plan, meaning that the first limb is met.

With respect to the second limb, as noted earlier in these submissions,
there are two appeals remaining on Rule 24, one by Forest & Bird, the
other by Fish & Game. The Council relies on the Fish & Game appeal for
scope to remove conditions responding to the previous requirements of
section 70 from Rule 24.

When considering whether relief is within the scope of an appeal, the
Court’s jurisdiction to make amendments to Rule 24 in this case is not
limited by the express relief sought by Fish & Game’s appeal.’* The
appeal must be read as whole, and the reasons for the appeal are
relevant to the assessment of the scope of the appeal.

Fish & Game’s reasons for appeal included, with respect to effects on
the quality of freshwater, that the decisions version of the Plan contained
rules, including Rule 24, which:32

permit the discharge of nitrogen, phosphorus, sediment or microbial
contaminants that may result in a contaminant entering water. These
rules do not accord with s.70 of the RMA (as the effects listed in s
70(1)(c)-(g) may arise) and are not considered appropriate.

In addition, Fish & Game stated that the Plan contained:33

rules [including Rule 24] which fail the legal test for a valid permitted
activity rule. For example, they: (1) do not include standards that
control the actual and potential adverse effects on water that could
arise from the discharges (required to ensure they are not contrary to s
70(1)(c)-(9)); and (2) include requirements, conditions and permissions
(in respect of contaminant loss) which are not certain enough to
ensure that compliance can be readily determined without reference to
discretionary assessments.

31

32
33

Westfield (New Zealand) Limited v Hamilton City Council [2004] NZRMA 555 (HC) at
[72]-[74]; Albany North Landowners v Auckland Council [2017] NZHC 138 at [115].
Notice of Appeal by Southland Fish and Game Council dated 17 May 2018 at [7(a)(xii)].
Notice of Appeal by Southland Fish and Game Council dated 17 May 2018 at [7(a)(i)]

(noting that the numbering in the appeal is out of sequence, and this reference is to (a)(i)
as it appears following (a)(xii)).
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It was reasonably foreseeable that the conditions responding to the
previous requirements of section 70 of the RMA may be altered, through
amendment or replacement, with conditions that do accord with the
requirements of section 70 of the RMA, as described in Fish & Game’s
Notice of Appeal.

Accordingly, it is submitted that there is scope for the removal of those
conditions responding to the previous requirements of section 70 of the
RMA, derived from Fish & Game’s appeal.

Appropriateness Rule 24 as a permitted activity rule

64

65

66

67

If the Court is satisfied that the version of Rule 24 being sought by the
Council meets the legal requirements of the amended section 70 of the
RMA, it must then consider whether the Council’s version of the rule is
the most “appropriate” version in the context of section 32 of the RMA.
Appropriate in this context requires consideration of the efficiency and
effectiveness of the rule in achieving the objectives of the Plan. The High
Court in Rational Transport rejected the submission that in order to be
“most appropriate” a plan change must be the superior method; instead,
“appropriate” means suitable, and there was no need to place any gloss
upon that word by incorporating that it be superior.3+

It is submitted that permitted activity status is the most appropriate in the

circumstances.

Indeed, the Environment Court in its Fifth Interim Decision
acknowledged that there were “cogent reasons for the permitted activity
classification”.3s

The question of appropriateness was considered in the Joint Witness
Statement of Planners dated 10 December 2021. It is acknowledged that
this expert witness conference took place prior to section 70 of the RMA
being amended. However, the experts were still considering the question
of appropriateness in the context of Fish & Game and Forest & Bird

34

35

Rational Transport Society Incorporated v New Zealand Transport Agency [2012]
NZRMA 298 (HC) at [35] and [45].

Aratiatia Livestock Ltd v Southland Regional Council [2022] NZEnvC 265 at [272].



68

17

seeking discretionary activity status in Rule 24 for incidental discharges
within Schedule X catchments):®

Rule 24

Fish and Game is seeking additions to Rule 24 (incidental discharges). The relief
is not supported by the planners. GW and MMC raised significant concerns with
this relief, including that it would undermine the intent of the farming provisions
and would be impracticable to measure and apply given the rule relates to
incidental discharges from land use. Reflecting on the modified farming provisions
BF agrees with GW and MMC that the relief sought would undermine the farming

rules and would unlikely provide an effective of [sic] efficient method.

It is of some significance that the Planner previously called by Forest &
Bird (Mr Farrell, referred to as BF in the JWS above) recorded his
opinion that the relief sought by Forest & Bird (being effectively
discretionary activity classification for incidental discharges) would
undermine the farming rules and would unlikely provide an effective or
efficient method.

Forest & Bird’s position

69

70

71

The key evidential difference between Forest & Bird and the Council in
this case is the approach to the assessment of significant adverse
effects on aquatic life in the context of the amended section 70(3) of the
RMA.

The evidence for Forest & Bird contends that a reduction of significant
adverse effects on aquatic life can only be achieved once the water
quality in the receiving waters is improved so that it is above national
bottom lines or minimum acceptable states, to a state where the aquatic
life is measurably improved, to at least meet these thresholds.?”

In contrast, Mr Norton for the Council is of the opinion that there can be
a reduction in significant adverse effects as a water body improves, even
though it remains below the national bottom line. Mr Norton is of the
opinion that significant adverse effects on aquatic life occur on a

36
37

Joint Witness Statement — Planning dated 10 December 2021 at [40].

Statement of Evidence of Kathryn Jane McArthur — Aquatic Ecology and Water Quality
dated 8 October 2025 at [17].



72

73

74

75

76

77

18

continuum, and that progressive improvement can occur as water quality
improves whilst still below the national bottom line.38

It would appear that Ms McArthur's assessment has informed the relief
that Forest & Bird is now seeking.

Forest & Bird is now pursuing the introduction of clause (iA) in Rule 24,
meaning that in addition to the underlying land use activity needing to be
authorised under the cross-referenced farming land use rules, the
discharge must not contribute nitrogen, phosphorus, sediment, or
microbial contaminants within the Schedule X mapped catchments, as
follows:3®

The discharge is not contributing nitrogen, phosphorus, sediment, or microbial

contaminants to a catchment identified in Schedule X as being degraded and in

need of improvement with respect to that contaminant or contaminants; and ...
It is apparent from the maps within Schedule X, that most of the land
used for farming activities in the Southland Region is occurring within
Schedule X mapped catchments, and that those catchments are
degraded.

If condition (iA) of Rule 24 cannot be met, Forest & Bird proposes that
discretionary activity status is appropriate.

In my submission, the effect of the introduction of clause (iA) is that
almost every farm in the region will be unable to meet the permitted
activity condition of Rule 24, thus having the effect of changing the
activity status for Rule 24 from permitted, to discretionary, something
that the High Court cautioned against on appeal.*

The consequence of discretionary activity status is that a resource
consent would be required from approximately 3,750 farmers to continue
their existing farming operations. For the reasons set out in Mr
McCallum-Clark’s evidence, and for the reasons set out in the Planners
JWS, this is nether efficient nor effective, and is therefore not the most
appropriate version of the Rule.

38

39

40

Statement of Rebuttal Evidence of Edward Norton dated 15 October 2025, at [11(b)] and
[19].
Memorandum of Counsel on behalf of Forest & Bird dated 8 October 2025.

Federated Farmers Southland Inc v Southland Regional Council [2024] NZHC 726 at
[891.
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Evidence in support of the Council’s proposed Rule 24

78 The Council has filed evidence in support of the changes it is now
proposing to Rule 24 of the Plan. That evidence includes:

(@) Statement of Evidence of Edward John Norton dated 17
September 2025;

(b) Statement of Evidence of Matthew McCallum-Clark dated 17
September 2025; and

(c) Statement of Rebuttal Evidence of Edward John Norton dated 15
October 2025.

DATED this 17" day of October 2025

P A C Maw | | F Edwards

Counsel for the Southland Regional Council
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