
 

  

IN THE ENVIRONMENT COURT OF NEW ZEALAND   

CHRISTCHURCH REGISTRY    

    

I TE KŌTI MATUA O AOTEAROA ŌTAUTAHI ROHE  

 

UNDER THE  Resource Management Act 1991 (the Act)  

IN THE MATTER OF  

 

appeals under clause 14 of Schedule 1 of the RMA 

relating to the proposed Southland Water and Land 

Plan (pSWLP) 

 

BETWEEN   SOUTHLAND FISH & GAME COUNCIL 

(ENV-2018-CHC-037) 

ROYAL FOREST & BIRD PROTECTION SOCIETY 

OF NEWZEALAND INCORPORATED  

(ENV-2018-CHC-050) 

  Appellants  

AND  SOUTHLAND REGIONAL COUNCIL  

  

Respondent  

 

AND 

FEDERATED  FARMERS  SOUTHLAND  

INCORPORATED   

 

 Section 274 Party 

  

  

 

  

LEGAL SUBMISSIONS ON BEHALF OF FEDERATED FARMERS SOUTHLAND 

INCORPORATED  

  

17 OCTOBER 2025 

  

 

  

 
    

Counsel:  
B S Carruthers KC  
Shortland Chambers  
P +64 21 685 809  
PO Box 4338  
Auckland 1140  

  



1  

  

 

  

MAY IT PLEASE THE COURT:  

Introduction  

1. These legal submissions are filed on behalf of Federated Farmers 

Southland Inc (Federated Farmers) regarding the two appeals on 

Rule 24 of the proposed Southland Water and Land Plan (pSWLP).  

2. In these submissions I: 

(a) set out in some detail the background to the matter now before you,  

given the members of the Court are new to the pSWLP appeals; 

(b) set out the versions of Rule 24 now before the Court and submit there 

is no scope for the relief sought by the Royal Forest and Bird 

Protection Society of New Zealand Incorporated (Forest and Bird) 

(which is not materially different to that pursued in 2023 and 

discussed by the High Court on appeal). 

(c) confirm:1 

Federated Farmers supports the version of the rule proposed 

by Council, for the reasons put forward in the Council’s 

evidence and legal submissions.  It has called evidence from 

Mr Richard Kyte to supplement that evidence and provide 

further certainty that improvements in farm practice are 

already underway and that further improvements will continue 

to occur in the next 10 years.2   

Background  

The notified Southland Water and Land Plan  

4. On 3 June 2016, Southland Regional Council (SRC) notified the pSWLP.  The 

purpose of the pSWLP was to replace the Southland Regional Water Plan, the 

Southland Regional Effluent Land Application Plan and the Transitional 

Regional Plan, and “address Southland’s water quality and quantity issues, 

and respond to the NPSFM”.3    

  

 

1  See para 40 below. 
2  Evidence of Kyte, paragraphs 13 and 30. 
3  Evaluation Report: Proposed Southland Water and Land Plan, 3 June 2016.  
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5. Rule 24 governs incidental discharges from farming. The notified version of 

Rule 24 read:  

Rule 24 – Incidental discharges from farming  

(a)  The discharge of nitrogen, phosphorus, sediment and or 

microbial contaminants onto or into land in circumstances 

that may result in a contaminant entering water that would 

otherwise contravene Section  15(1) of the RMA is a 

permitted activity, provided the following condition is met:  

(i)  the land use activity associated with the discharge is 

authorised under Rule 20.  

(b)  the discharge of nitrogen, phosphorus, sediment and 

microbial contaminants onto or into land in circumstances 

that may result in a contaminant entering water that would 

otherwise contravene Section 15(1) of the RMA and does 

not comply with Rule 20, 21, 22 or 23 is a noncomplying 

activity.  

Submissions on the notified pSWLP 

6. Forest and Bird and Fish and Game each made a submission in respect of 

Rule 24: 

(a) Forest and Bird’s submission:  

i raised that SRC must be “satisfied (based on 

evidence/analysis) that the associated land uses will not 

cause any of the effects referred to in s 70”;   

ii sought a minor addition to the permitted rule (Rule 24(a)) 

that the discharge does not reduce water quality below the 

“Water Quality Standards” set in the pSWLP at the 

downstream edge of the property boundary (which, if 

breached, defaulted to a non-complying activity under Rule 

24(b)).  

(b) Fish and Game’s submission:  

i raised that Rule 24 does not contain standards that 

“comprehensively control the actual and potential adverse 

effects of [sic] on water” and does not provide for the Water 

Quality Standards set in the pSWLP;   
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ii sought relief mirroring Forest and Bird’s relief, namely that 

the permitted activity be retained in an amended state.  

7. Federated Farmers filed a further submission in relation to both submissions. 

Council decision on pSWLP 

8. On 3 August 2016, SRC appointed a hearing panel to hear submissions on the 

pSWLP and make recommendations in respect of those submissions.  The 

hearing panel conducted a hearing on submissions and made a 

recommendation to SRC on 29 January 2018.  On 4 April 2018, SRC decided 

to adopt all of the panel’s recommendations and amend the pSWLP 

accordingly.  

9. SRC decided to amend Rule 24 as follows (the Decisions Version):  

Rule 24 – Incidental discharges from farming  

(a) The discharge of nitrogen, phosphorus, sediment and or 

microbial contaminants onto or into land in circumstances 

that may result in a contaminant entering water that would 

otherwise contravene Ssection 15(1) of the RMA is a 

permitted activity, provided the following conditions are is 

met:  

(i) the land use activity associated with the discharge is 

authorised under Rules 20, 25 or 70 of this Plan, 21, 

22 or 23.; and  

(ii) any discharge of a contaminant resulting from any 

activity permitted by Rules 20, 25 or 70 is managed 

to ensure that after reasonable mixing it does not 

give rise to any of the following effects on receiving 

waters:  

(1) any conspicuous oil or grease films, scums 

or foams, or floatable or suspended 

materials; or  

(2) any conspicuous change in the colour or 

visual clarity; or  

(3) the rendering of fresh water unsuitable for 

consumption by farm animals; or  
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(4) any significant adverse effects on aquatic 

life.  

(b) the discharge of nitrogen, phosphorus, sediment and or 

microbial contaminants onto or into land in circumstances 

that may result in a contaminant entering water that would 

otherwise contravene Ssection 15(1) of the RMA and does 

not comply with that does not meet one or more of the 

conditions of Rules 24(a) 20, 21, 22 or 23 is a non-

complying activity.  

Appeals to the Environment Court  

10. Twenty-five appeals were filed with the Environment Court against SRC’s 

decision, including notices of appeal by Forest and Bird and Fish and Game. 

11. The appeals by Forest and Bird and Fish and Game both challenged the 

decision in respect of Rule 24. 

12. Forest and Bird’s appeal:  

(a) states that SRC’s decision on Rule 24 “does not include suitable 

receiving water quality standards to maintain or improve water 

quality”; and  

(b) sought to add a new permitted activity standard:   

(iii)  any discharge of a contaminant resulting from any 

activity permitted by Rules 20, 25 or 70 is managed 

to ensure that after reasonable mixing it does not 

give rise to any of the following effects on receiving 

waters:   

(1)  where the water quality upstream of the 

discharge meets the standards set for the 

relevant waterbody in Appendix E “Water 

Quality Standards”, the discharge does not 

reduce the water quality below those 

standards at the downstream edge of the 

reasonable mixing zone; or   

(2) where the water quality downstream of the 

discharge does not meet the standards set for 

the relevant water body in Appendix E Water 

Quality Standards”, the discharge must not 
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further reduce the water quality below those 

standards at the downstream edge of the 

reasonable mixing zone.   

48. Fish and Game’s appeal:  

(a) argued Rule 24 permits the “discharge of nitrogen, phosphorus, 

sediment or microbial contaminants that may result in a contaminant 

entering water” and “do[es] not accord with s.70 of the RMA (as the 

effects listed in s 70(1)(c)-(g) may arise) and are not considered 

appropriate”;4   

(b) argued Rule 24 failed the legal test for a valid permitted activity rule, 

because “for example, [the rules, including Rule 24]: (1) do not 

include standards that control the actual and potential adverse 

effects on water that could arise from the discharges (required to 

ensure they are not contrary to s 70(1)(c)-(g)); and (2) include 

requirements, conditions and permissions (in respect of contaminant 

loss) which are not certain enough to ensure that compliance can be 

readily determined without reference to discretionary assessments”;5 

(c) sought relief that mirrors Forest and Bird’s relief, namely that the 

permitted activity remains in an amended state.  

13. Federated Farmers joined both of those appeals under s 274 of the Resource 

Management Act (RMA) in respect of Rule 24.  

Case Management and Interim Decisions  

14. The issues raised by the appeals were split into Topics A, B and C:   

(a) Topic A covered issues, objectives and some policies;   

(b) Topic B covered vertical consideration of remaining objectives,  

policies, rules and other provisions, was split into seven subtopics, 

and included the appeals regarding Rule 24; and   

(c) Topic C covered any s 293 directions.    

15. It was deemed Topic A needed to be resolved prior to resolving the other topics.  

 
4  Southland Fish and Game Council Notice of Appeal, 17 May 2018, at [7(a)(xii)].  
5  At at [7(a)(i)]. 
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16. Hearings for Topic A were held mid-2019 and mid-2020 with four interim 

decisions subsequently issuing from the Environment Court to resolve the 

topic.6    

17. The Court, in its first interim decision, raised the question of what is meant by 

“degraded” in Objective 6.7  As summarised in the later High Court decision (by 

reference though to the fifth interim decision):8 

This led to extensive expert conferencing on water quality and aquatic 

ecology as directed by the Court. The outcome as recorded in the 

decision under appeal was a recommendation to map catchments where 

water quality was degraded by nitrogen, phosphorous, sediment, or 

microbial contaminants, and to include those maps in a new schedule to 

the proposed Plan, Schedule X. As a consequence of this work, the 

Court:  

(a)  found that “[w]here water quality falls below the national bottom 

lines or minimum acceptable state … water quality in these water 

bodies is, or is highly likely to be, degraded by human activities 

and is to be improved (Objective 6)”; 

(b)  was “satisfied that for a range of attributes and minimal 

acceptable states, water quality in many of Southland’s water 

bodies is, or is highly likely to be, degraded …”; and  

(c)  approved the inclusion of maps (for nitrogen, phosphorous, 

suspended sediments, macroinvertebrate community index and e 

coli, together with a single map for all attributes) in a new 

Schedule X entitled “Catchments of degraded waterbodies where 

improvement in water quality is required”. 

(footnotes omitted but references were to paragraphs [49], [77], [78] and 

[84] of the fifth interim decision) 

18. The Court then moved to considering the Topic B issues.  There are five 

subtopics, B1-B5, that were drafted into three tranches.  Topic B5: Farming, 

which formed part of Tranche 1, contained the appeals relating to Rule 24.  

Parties were referred to mediation for Topic B5, however, due to multiple 

postponements due to COVID-19 and travel disruptions the Court decided to 

proceed direct to hearing.  

 
6  [2019] NZEnvC 208, [2020] NZEnvC 93, [2020] NZEnvC 110, [2020] NZEnvC 191.  

7  Aratiatia Livestock Ltd v Southland Regional Council [2019] NZEnvC 208 at [96]. 
8  Para [24]. 
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19. On 29 October 2021, Forest and Bird and Fish and Game advised the Court 

and parties they would be pursuing amended relief:  

Rule 24 – Incidental discharges from farming  

(a) The discharge of nitrogen, phosphorus, sediment or 

microbial contaminants onto or into land in circumstances 

that may result in a contaminant entering water that would 

otherwise contravene section 15(1) of the RMA is a 

permitted activity, provided the following conditions are 

met:  

(i) the land use activity associated with the discharge 

is authorised under Rules 20, 25 or 70 of this Plan; 

and  

(iA) The discharge is not contributing nitrogen, 

phosphorus, sediment or microbial contaminants of 

concern, as identified in Schedule X, to a 

catchment where the receiving environment 

contains a degraded waterbody identified in 

Schedule X as being degraded and in need of 

improvement with respect to those contaminants.  

(ii) any discharge of a contaminant resulting from any 

activity permitted by Rules 20, 25 or 70 is managed 

to ensure that after reasonable mixing it does not 

give rise to any of the following effects on receiving 

waters:  

(1) any conspicuous oil or grease films, scums or 

foams, or floatable or suspended materials; or  

(2) any conspicuous change in the colour or 

visual clarity; or  

(3) the rendering of fresh water unsuitable for 

consumption by farm animals; or  

(4) any significant adverse effects on aquatic life.  

(b) the discharge of nitrogen, phosphorus, sediment or 

microbial contaminants onto or into land in circumstances 

that may result in a contaminant entering water that would 

otherwise contravene section 15(1) of the RMA and that 

does not meet one or more of the conditions condition (iA) 
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of Rule 24(a) is a discretionary activity. The discharge of 

nitrogen, phosphorus, sediment or microbial contaminants 

onto or into land in circumstances that may result in a 

contaminant entering water that would otherwise 

contravene section 15(1) of the RMA and that does not 

meet condition (a)(i) or (ii) of Rule 24(a) is a non-

complying activity.  

20. Topic B5: Farming proceeded to a hearing commencing in mid-2022.    

Fifth Interim Decision  

21. On 23 December 2022, the Environment Court issued its Fifth Interim Decision, 

which “decides most of the disputed provisions of interest to the primary 

sector”.9  This included making findings in respect of Rule 24, albeit stopping 

short of deciding the final form of the rule.10 

22. The Environment Court stated that its role in respect of the two appeals on 

Rule 24 was to first determine:11  

(a) does s 70 apply to both point source and diffuse discharges?   

(b) are contaminant discharges from existing activities resulting in 

significant adverse effects on aquatic life?   

(c) does the court have jurisdiction to approve Rule 24?   

23. The Court held that s 70 applies to both point source and non-point source 

discharges12  and that, because certain attributes for ecosystem health “fall 

below a national bottom line or minimum acceptable state”, there was a 

significant adverse effect on aquatic life for the purposes of s 70.13    

24. The Court then engaged with whether it had jurisdiction to approve Rule 24 

because it permits discharge of contaminants in contravention of s 70. 14  

Despite finding that the pSWLP supports “progressive improvement in water 

quality over time”, the Court held:15  

 
9  Aratiatia Livestock Ltd v Southland Regional Council [2022] NZEnvC 265 (Fifth 

Interim Decision) at [1].  

10  Fifth Interim Decision at [282].  
11  Fifth Interim Decision at [237].  

12  Fifth Interim Decision at [259]. 

13  Fifth Interim Decision at [266]. 
14  Fifth Interim Decision at [267]-[274].  
15  Fifth Interim Decision at [271]-[272].  
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[271] … Being unable to satisfy ourselves that it is unlikely that 

significant adverse effects on aquatic life will result from the 

discharges, jurisdiction to include a rule permitting contaminant 

discharges has not yet been established.  

[272] Given that the plan provisions were being continually revised 

up to and including closing submissions, and given also the cogent 

reasons for the permitted activity classification, rather than finally 

decide the issue now it is our view that procedural fairness requires 

that we give the parties the opportunity to call expert evidence on the 

likelihood of effects and their significance for aquatic life.  

Appeals to Higher Courts  

25. Federated Farmers appealed to the High Court alleging the Environment Court 

erred in defining its role as including the approval of the uncontested parts of 

Rule 24.16   The question of law was whether the two appeals seeking to 

introduce an additional standard into the permitted activity rule in Rule 24(a) 

provided scope to amend the unchallenged parts of Rule 24.  

26. Federated Farmers had originally also appealed the Environment Court's 

findings that:  

(a) s 70 applies to diffuse discharges;17  

(b) water quality attributes that are below the national bottom line or 

minimum acceptable state are causing significant adverse effects on 

aquatic life;18 and  

(c) the significant adverse effects on aquatic life are likely the result of 

contaminant discharges from land-based farming activities.19  

27. In an amended notice of appeal filed 25 August 2023, Federated Farmers 

withdrew its appeal in respect of those findings and their associated questions 

of law. 

28. Appeals were also filed by Fonterra Co-operative Group Ltd and DairyNZ Ltd 

(the Dairy Interests) and the SRC.20  

 
16  Fifth Interim Decision at [267]-[274].  

17  Fifth Interim Decision at [259].  

18  Fifth Interim Decision at [266].  

19  Fifth Interim Decision at [278].  
20  See para [5] of High Court decision for summary of grounds of appeal. 
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29. In relation to the 29 October 2021 revised relief pursued by the appellants, 

Federated Farmers submitted: 

The Court was not tasked with approving or confirming Rule 24.  It was 

tasked with deciding the appeals on Rule 24.  Its role was to decide 

whether the new standards sought by Forest and Bird and Fish and 

Game should be included or excluded from Rule 24(a), either in their 

original form or a revised form falling somewhere between the Decisions 

Version and the appeal relief.21  

In terms of the original relief, neither of the appeals filed by Forest and 

Bird nor Fish and Game were seeking to disturb the permitted activity 

status of Rule 24(a).  Neither party in their notice of appeal sought to 

make incidental discharges from farming require a resource consent 

unless the standards (including the new standards) were not met.  

In terms of the revised relief, that needed to be within scope of the 

appeals as filed.  It is accepted that Federated Farmers did not challenge 

the lack of scope for the revised relief in advance of the Fifth Interim 

Decision.22  This is easily explained by reference to the Memorandum of 

Counsel filed in February 2022 23  which clearly records Federated 

Farmers involvement in the Tranche 1, Topic B5 hearing would be 

confined to its requests for amendments to certain provisions.24  

Failing to challenge scope in July 2022 does not establish scope for the 

revised relief.  

Amended relief must still be within the scope of the original appeal (and 

within the scope of the submission the appeal was based on).  

A person reviewing the appeals would only apprehend from Fish 

and Game’s notice of appeal that they were pursuing a permitted 

activity status for Rule 24 that complies with s 70.  In other words, 

it would be impossible for that same person to know or foresee, on 

a plain reading of the notice of appeal, that Rule 24 could be 

amended to require a resource consent as a non-complying activity 

for incidental discharges from farming.  

 
21  Transit New Zealand v Pearson [2002] NZRMA 318 (HC) at [48]-[50], cited with 

approval in Gertrude’s Saddlery Limited v Queenstown Lakes District Council [2020] 

NZHC 3387, (2020) 22 ELRNZ 298 at [23].  

22  The extent of Federated Farmers challenge to scope is set out in the "Memorandum of 

Counsel for Federated Farmers Raising Challenge to Scope" dated 29 July 2022.  
23  "Memorandum of Counsel on behalf of Federated Farmers confirming amendments 

sought" dated 22 February 2022. 
24  Ibid at [6]. 
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Fish and Game’s notice of appeal fails to provide the Environment 

Court with the necessary jurisdiction to amend Rule 24 such that 

all incidental discharges from farming require a resource consent.  

This is even less so for Forest and Bird's appeal, which only sought 

the additional standard to the permitted activity status in Rule 24 

and did not raise the issue of 70 at all.  

 The revised relief put forward by Fish and Game and Forest and 

Bird in July 2022 would make the diffuse discharges from farming 

in catchments where the receiving environment contains a 

waterbody identified in Schedule X as being degraded and in need 

of improvement a non-complying activity.  This is well beyond the 

scope of the two appeals on Rule 24.  

(emphasis added) 

30. The High Court noted:25 

As the question of whether this amended relief is within the scope is 

disputed and the Environment Court has not considered this issue, I 

focus on the relief sought in the appellants’ notices of appeal (which no 

party suggests is not within the scope of the initial submissions on Rule 

24).  

31. In relation to this issue it then found as follows:26 

[56] I accept that the Environment Court has not yet made a decision on 

Rule 24 and the statements it has made regarding whether to “approve” 

or “include” the Rule, or to give controlled activity status to the activities 

described in the Rule, are not determinations; they merely indicate how 

the Court intends to approach its decision. It may be after hearing 

further evidence that the Court simply confirms the Council decisions 

version of the Rule, or adds an additional condition, as sought by Forest 

& Bird and Fish & Game. Arguably, therefore, no determination has 

been made and it is premature to decide whether this is an error which 

will materially effect the outcome of the proceeding.  

[57] However, although the Environment Court has not made a final 

decision, I am satisfied it has unequivocally expressed its jurisdiction on 

appeal in a way which goes beyond the scope of the appeals before it. 

This appears to stem from its erroneous understanding that Fish & 

Game and Forest & Bird did not support a permitted activity rule.47 It 

would be artificial to suggest this cannot be the subject of an appeal on 

 
25  At [50]. 
26  At [56] – [59] 



12  

  

 

a point of law, but rather, the parties must wait to see if the Environment 

Court goes on to make a decision which is beyond the scope of the 

issues raised on appeal.  

[58] Although Fish & Game and Forest & Bird suggest the discussion of 

“approving” the Rule was intended to relate to confirming the Rule in its 

current form or amending it as they proposed, I consider it is clear that 

the Court is entertaining a more wide-ranging review of the Rule than 

that. This is clearly signalled by the suggestion that the status of the 

activity in the Rule could be changed to a controlled activity. No party 

has sought an amendment to the permitted activity status.  

[59] For that reason, I confirm (as all parties agree), that the appeals do 

not provide scope to approve Rule 24 in toto, nor is there scope to 

change the activity status and the Environment Court erred in 

expressing its jurisdiction in that way. The Environment Court only has 

scope to approve Rule 24 as proposed by the Council and supporting 

parties, or to amend it to reflect some or all of the changes sought by 

Forest & Bird and Fish & Game.  

32. The SRC sought and was granted leave to appeal to the Court of Appeal in 

relation to other parts of the High Court decision.  That appeal was ultimately 

unsuccessful. 

Section 70 Amendment 

33. Section 70 was subsequently amended as follows: 

 70 Rules about discharges 

(1) Before a regional council includes in a regional plan a rule that 

allows as a permitted activity— 

(a) a discharge of a contaminant or water into water; or 

(b) a discharge of a contaminant onto or into land in 

circumstances which may result in that contaminant (or 

any other contaminant emanating as a result of natural 

processes from that contaminant) entering water,— 

the regional council shall be satisfied that none of the following 

effects are likely to arise in the receiving waters, after reasonable 

mixing, as a result of the discharge of the contaminant (either by 

itself or in combination with the same, similar, or other 

contaminants): 
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(c) the production of conspicuous oil or grease films, or scums 

or foams, or floatable or suspended materials: 

(d) any conspicuous change in the colour or visual clarity: 

(e) any emission of objectionable odour: 

(f) the rendering of fresh water unsuitable for consumption by 

farm animals: 

(g) any significant adverse effects on aquatic life. 

(2) Before a regional council includes in a regional plan a rule 

requiring the adoption of the best practicable option to prevent or 

minimise any actual or likely adverse effect on the environment of 

any discharge of a contaminant, the regional council shall be 

satisfied that, having regard to— 

(a) the nature of the discharge and the receiving environment; 

and 

(b) other alternatives, including a rule requiring the 

observance of minimum standards of quality of the 

environment,— 

the inclusion of that rule in the plan is the most efficient and 

effective means of preventing or minimising those adverse effects 

on the environment. 

(3) Despite subsection (1), a regional council may include in a 

regional plan a rule that allows as a permitted activity a discharge 

described in subsection (1)(a) or (b) that may allow the effects 

described in subsection (1)(d), (f), or (g) if— 

(a) the council is satisfied that those effects are already in the 

receiving waters; and 

(b) the rule includes standards for the permitted activity; and 

(c) the council is satisfied that those standards, or those 

standards in combination with any other provisions in the 

plan, will contribute to a reduction of those effects over a 

period of time— 

(i) no greater than 10 years; and 
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(ii) commencing on the date that the rule becomes 

operative. 

Matters now before the Court 

34. Following the amendment to s70, SRC proposes to amend the Decision 

Version of Rule 24(a) as follows: 

The discharge of nitrogen, phosphorus, sediment or microbial 

contaminants onto or into land in circumstances that may result in a 

contaminant entering water that would otherwise contravene section 

15(1) of the RMA is a permitted activity, provided the following 

conditions are is met:  

1. the land use activity associated with the discharge is authorised 

under Rules 20, 20A, 20B, 25, 35A, 35B or 70 of this Plan; and  

2. any discharge of a contaminant resulting from any activity 

authorised permitted by Rules 20, 20A, 20B, 25, 35A, 35B or 70 

is managed to ensure that after reasonable mixing it does not 

give rise to any of the following effects on receiving waters:  

(1) any conspicuous oil or grease films, scums or foams in the 

receiving waters., or floatable or suspended materials; or  

(2) any conspicuous change in the colour or visual clarity; or  

(3) the rendering of fresh water unsuitable for consumption by 

farm animals; or  

(4) any significant adverse effects on aquatic life.  

35. The scope to amend the rule in this manner is to be addressed in the SRC 

submissions. 

36. The memorandum filed by Forest & Bird on 8 October 2025 confirms it is 

seeking a slightly amended version of its October 2021 relief (amendments to 

that relief shown in track): 

(a) The discharge of nitrogen, phosphorus, sediment or 

microbial contaminants onto or into land in circumstances 

that may result in a contaminant entering water that would 

otherwise contravene section 15(1) of the RMA is a 

permitted activity, provided the following conditions are 

met:  
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(i) the land use activity associated with the discharge 

is authorised under Rules 20, 20A, 20B, 25, 35A, 

35B  or 70 of this Plan; and  

(iA) The discharge is not contributing nitrogen, 

phosphorus, sediment or microbial contaminants to 

a catchment where the receiving environment 

contains a waterbody identified in Schedule X as 

being degraded and in need of improvement with 

respect to those that contaminant or contaminants.  

(ii) any discharge of a contaminant resulting from any 

activity permitted authorised by Rules 20, 20A, 20B, 

25, 35A, 35B  or 70 is managed to ensure that after 

reasonable mixing it does not give rise to any of the 

following effects on receiving waters:  

(1) any conspicuous oil or grease films, scums or 

foams, or floatable or suspended materials; or  

(2) any conspicuous change in the colour or 

visual clarity; or  

(3) the rendering of fresh water unsuitable for 

consumption by farm animals; or  

(4) any significant adverse effects on aquatic life.  

(b) the discharge of nitrogen, phosphorus, sediment or 

microbial contaminants onto or into land in circumstances 

that may result in a contaminant entering water that would 

otherwise contravene section 15(1) of the RMA and that 

does not meet condition (iA) of Rule 24(a) is a 

discretionary activity. The discharge of nitrogen, 

phosphorus, sediment or microbial contaminants onto or 

into land in circumstances that may result in a contaminant 

entering water that would otherwise contravene section 

15(1) of the RMA and that does not meet condition (a)(i) 

or (ii) of Rule 24(a) is a non-complying activity.  

37. The submissions made to the High Court (repeated in paragraph 29 above) in 

relation to there being no scope to amend the rule in the manner proposed by 

Forest & Bird therefore remain entirely relevant.  In particular: 
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(a) A person reviewing the appeals would only apprehend from Fish and 

Game’s notice of appeal that they were pursuing a permitted activity 

status for Rule 24 that complies with s 70.  In other words, it would 

be impossible for that same person to know or foresee, on a plain 

reading of the notice of appeal, that Rule 24 could be amended to 

require a resource consent for incidental discharges from farming 

across the extent of the Schedule x maps.  

(b) Fish and Game’s notice of appeal fails to provide the Environment 

Court with the necessary jurisdiction to amend Rule 24 such that all 

incidental discharges from farming require a resource consent.  This 

is even less so for Forest and Bird's appeal, which only sought the 

additional standard to the permitted activity status in Rule 24 and did 

not raise the issue of 70 at all.  

(c) The relief pursued by Forest and Bird would make the diffuse 

discharges from farming in catchments where the receiving 

environment contains a waterbody identified in Schedule X as being 

degraded and in need of improvement a non-complying activity.  This 

is well beyond the scope of the appeals on Rule 24. 

38. The High Court found, at para [59], there is no scope to change the activity 

status.  This is the effect of the relief sought by Forest and Bird.  

Federated Farmers’ position 

39. Federated Farmers supports the version of the rule proposed by SRC, for the 

reasons put forward in the SRC’s evidence and legal submissions.  It has called 

evidence from Mr Richard Kyte to supplement that evidence and provide 

further certainty that improvements in farm practice are already underway and 

that further improvements will continue to occur in the next 10 years.27 

 

DATED 17 October 2025 

 

 

_____________________________________  

B S Carruthers KC 

Counsel for Federated Farmers Southland Incorporated  

 
27  Evidence of Kyte, paragraphs 13 and 30. 


