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TO: The Registrar
Environment Court

AND TO: the Parties

MAY IT PLEASE THE COURT

1. This memorandum is filed on behalf of Federated Farmers Southland Inc
(Federated Farmers) and DairyNZ Limited (DairyNZ), section 274
parties to Southland Fish & Game Council’s appeal on the proposed
Southland Water and Land Plan (pSWLP).

2. On 23 September 2025, Southland Fish & Game Council (Fish & Game)
gave notice to the Court and all other parties that it was withdrawing that
part of its appeal relating to Rule 24 of the pSWLP. Rule 24 of the pSWLP
relates to the incidental discharge of contaminants from farming

activities.

3. On 30 September 2025, the Southland Regional Council (Council)
advised the Court it opposes the withdrawal and seeks that the Court

decline the withdrawal on the basis that it is an abuse of process.

4, Federated Farmers and DairyNZ support the position taken by the
Council. In the event the Council position is not accepted by the Court,
then as an alternative Federated Farmers and DairyNZ oppose the
partial withdrawal relating to Rule 24, and seek that Federated Farmers

and DairyNZ be substituted for the appellant.

The law

5.  An appellant’s right to withdraw its appeal is subject to two things — first
that the withdrawal is not in some way an abuse of process, and second,

to the rights of any section 274 party.

6. The right of a section 274 party to oppose the partial withdrawal of the
appeal is provided by s 274(5) of the RMA.

7.  Preston Road Ltd v Canterbury Regional Council explains s 274(5), and

Prestons Road Ltd v Canterbury RC [2011] NZEnvC 167, at [13]; Gertrude’s Saddlery v QLDC [2020]
NZHC 3387, Dunningham J at [84].



finds that a s 274 party may step straight into the withdrawing appellant's
shoes provided the original appellant was also submitter on the same

proposed plan?.
Federated Farmers’ ability to oppose the withdrawal

8. Federated Farmers can be substituted for the appellant, because

Federated Farmers:
a. submitted on Rule 24 of the pSWLP?;

b. lodged a further submission on Fish & Games’ original submission

point on Rule 244, and

c. joined as as 274 party to the Fish & Game appeal. In its s 274 notice,
Federated Farmers opposed the relief sought by Fish & Game, for
the reason that “[w]e consider the proposed amendments by the
appellant to be overly prescriptive and impractical as almost all

nutrient pathways have been captured by other rules™.

DairyNZ'’s ability to oppose the withdrawal

9. DairyNZ can be substituted for the appellant, because DairyNZ:

a. submitted on the pSWLP seeking a ‘holding the line’ of the previous

rules®;

b. lodged a further submission on Fish & Games’ original submission

point on Rule 247; and

c. joined as a s 274 party to the Fish & Game appeal. Inits s 274 notice,
DairyNZ opposed the relief sought by Fish & Game, for the reason
that “the requirement for water quality not to decrease below the
point of discharge implies a level of monitoring that is impracticable

for a permitted activity. Furthermore, the suggested conditions are
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[2011] NZEnvC 167 at [18].

Federated Farmers’ original submission on the pSWLP, dated 1 August 2016, at page 47.
Federated Farmers’ further submission on the pSWLP, dated 19 December 2016, at pages 109-110.
Federated Farmers’ section 274 notice on Fish & Game’s appeal, dated 22 June 2018, at page 8
DairyNZ’s original submission on the pSWLP, dated 1 August 2016 at page 5.

DairyNZ’s further submission on the pSWLP, submitted 19 December 2016 and revised 31 January
2017, at page 98



unclear as they do not specify whether the requirement applies at all
flows or whether an average/median approach is taken and, if so,

over what time period”.®

Reasons for opposing the partial withdrawal

10.

11.

12.

13.

14.

15.

If the Fish & Game appeal is withdrawn, the only remaining appeal on
Rule 24 will be that by the Royal Forest and Bird Protection Society of

New Zealand Incorporated® (Forest & Bird).

The relief sought in the Forest & Bird appeal is significantly more
confined. In relation to Rule 24 it considers: “[t]his rule does not include
suitable receiving water quality standards to maintain or improve water
quality”. The specific relief sought by Forest & Bird is to add an

additional performance standard as follows’:

any discharge of a contaminant resulting from any activity permitted by
Rules 20, 25 or 70 is managed to ensure that after reasonable mixing it
does not give rise to any of the following effects on receiving waters:

(1) where the water quality upstream of the discharge meets the standards
set for the relevant waterbody in Appendix E “Water Quality Standards”,
the discharge does not reduce the water quality below those standards at
the downstream edge of the reasonable mixing zone; or

(2) where the water quality downstream of the discharge does not meet the
standards set for the relevant water body in Appendix E “Water Quality
Standards”, the discharge must not further reduce the water quality below
those standards at the downstream edge of the reasonable mixing zone.

The alternative to the above specific change is “any wording that would

adequately address the reasons for its appeal”.

In the absence of the Fish & Game appeal, the Forest & Bird appeal

would only provide limited scope to amend the rule.

The Fish & Game appeal provides much greater scope to amend the

rule, including in the manner now proposed by Council.

The Rule 24 issue is protracted, with numerous stages to date such as:
a lengthy Environment Court hearing, appeals to the High Court, a

subsequent appeal of that decision to the Court of Appeal, an
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DairyNZ’s section 274 notice on Fish & Game’s appeal, dated 22 June 2018 at page 7.
ENV-2018-CHC-050
Forest & Bird’s appeal on the pSWLP, dated 22 May 2018, at page 9.



16.

amendment to s 70 of the RMA with retrospective effect, culminating in
the revised wording to be the subject of the upcoming hearing in the
Environment Court. It has been over nine years since the pSWLP was

notified and Rule 24 is one of only four unresolved provisions.

Given the lengthy history of the Rule 24 appeals, it would be most
unfortunate if the Court now found itself constrained by the limited scope
of the Forest & Bird appeal and prevented from making the proposed

amendments to Rule 24 without recourse to a section 293 process.

Conclusion

17.

18.

19.

There is no prejudice to any party from allowing the s 274 parties to step
into the shoes of Fish & Game at this stage of the proceedings. There is,
in our submission, no reason why the Court should exercise its discretion

to allow the withdrawal.

We therefore request that in the event the Court does not accept the
position of the Council, the Court refuse the withdrawal of the part of the
appeal relating to Rule 24 on the basis it is opposed by Federated

Farmers and DairyNZ.

We confirm that to the best of our knowledge leave is not required to
substitute a s 274 party for the appellant. However, in the event that is
not so, we confirm Federated Farmers and DairyNZ are prepared to take

whatever further procedural steps the Court considers to be required.

DATED 30 September 2025
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Counsel for Federated Farmers Southland Inc
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