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MAY IT PLEASE THE COURT

Introduction

1

This Memorandum is filed on behalf of the Southland Regional Council
(Council).

On 23 September 2025, Counsel for Southland Fish & Game Council
(Fish & Game) filed a notice of partial withdrawal of appeal,’
withdrawing the parts of its appeal (ENV-2018-CHC-037) (the
Withdrawal) relating to Rule 24 of the Southland Water and Land Plan
(PSWLP).

The purpose of this Memorandum is to give notice under clause
5.12(c)(iii) of the Environment Court of New Zealand Practice Note 2023
(Practice Note) that the Council opposes the Withdrawal and seeks that
the Court decline the Withdrawal on the basis that it is an abuse of
process.

At the outset, the Council acknowledges the seriousness of an allegation
of abuse of process but does not make that allegation in a way intended
to express disapproval of Fish & Game’s conduct. Rather, the Council
opposes the Withdrawal to prevent an outcome that is manifestly unfair
to the Council given that the Council has already filed evidence in
reliance on the scope of Fish & Game’s appeal.

Background to opposition

5

There are two appeals relating to Rule 24 of the pSWLP, one by Fish &
Game (ENV-2018-CHC-037), and the other by the Royal Forest & Bird
Protection Society of New Zealand Incorporated (Forest & Bird) (ENV-
2018-CHC-050). However, only Fish & Game’s appeal contains specific
reference to section 70 of the Resource Management Act 1991 (RMA).

The reasons for Fish & Game’s Notice of Appeal included, with respect
to effects on the quality of freshwater, that the decisions version of the
pSWLP contained rules, including Rule 24, which:2

...permit the discharge of nitrogen, phosphorus, sediment or microbial
contaminants that may result in a contaminant entering water. These

Notice of partial withdrawal of appeal by Southland Fish & Game Council dated 23
September 2025.

Notice of Appeal by Southland Fish and Game Council dated 17 May 2018 at [7(a)(xii)].



rules do not accord with s.70 of the RMA (as the effects listed in s
70(1)(c)-(g) may arise) and are not considered appropriate.

[footnotes omitted]

7 In addition, the pSWLP contained:?

...rules [including Rule 24] which fail the legal test for a valid permitted
activity rule. For example, they: (1) do not include standards that
control the actual and potential adverse effects on water that could
arise from the discharges (required to ensure they are not contrary to s
70(1)(c)-(9)); and (2) include requirements, conditions and permissions
(in respect of contaminant loss) which are not certain enough to
ensure that compliance can be readily determined without reference to
discretionary assessments.

[footnotes omitted]

8 In contrast, Forest & Bird’s Notice of Appeal does not include reference
to section 70. The Appeal states that Rule 24 “does not include suitable

receiving water quality standards to maintain or improve water quality”.

9 On 18 March 2025, the Court adjourned the proceedings relating to Rule
24 of the pSWLP until such time as the Resource Management
(Consenting and Other System Changes) Amendment Bill, which
included proposed changes to section 70 of the RMA, was passed into
law. The Court indicated that dates for a hearing in October 2025 would
be retained, and provided that within two weeks of the Amendment Bill
receiving royal assent, the parties were to address the future progress of
the proceedings, including proposed timetabling for hearing.®

10 The Amendment Bill received royal assent on 20 August 2025 and
became law on 21 August 2025.

11 The Council filed a memorandum dated 3 September 2025 advising the
Court that the Amendment Bill had received royal assent and that the
scheduled hearing dates in October would be required, and filed a
further memorandum dated 5 September 2025 seeking timetabling
directions.

12 The Court issued directions on 9 September 2025. The Council, and
Federated Farmers, subsequently filed evidence in accordance with
those directions on 17 September 2025 and 24 September 2025,
respectively.

3 Notice of Appeal by Southland Fish and Game Council dated 17 May 2018 at [7(a)(i)].
4 Notice of Appeal by Forest and Bird dated 22 May 2018.
5 Transpower New Zealand Limited & Others v Southland Regional Council [2025]

NZEnvC 77 at [78] and [81].



13 The Withdrawal was filed on 23 September 2025, after the Council’s
evidence had been filed.

14 The parties were on notice as early as 18 March 2025 that the
proceedings were likely to proceed to hearing in October 2025 following
changes to section 70 of the RMA. This was confirmed in early
September 2025.

15 The Council considers that the Withdrawal, in these circumstances,
amounts to an abuse of process, resulting in an outcome that is
manifestly unfair to the Council. On this basis, the Court should exercise
its discretion to decline the Withdrawal, for the reasons that follow.

Court’s powers

16 Section 269(1) of the RMA empowers the Court to regulate its own
proceedings in such manner as it thinks fit, in accordance with the
balance of section 269 and the RMA more generally.

17 It is well established that an appellant may withdraw its appeal in full, or
in part, without leave.® However, the withdrawal must not be an abuse of
process and is also subject to the rights of any section 274 party.” The
latter is codified in section 274(5), which provides a mechanism for a
section 274 party to ‘step into the shoes’ of an appellant in order
maintain the appellant’s appeal pro forma.?

Abuse of process

18 In Hurunui Water Project Ltd v Canterbury Regional Council, the High
Court held that:®

The jurisdiction of a Court to prevent an abuse of its own process is
the means by which a Court can prevent its own procedures from
being misused to achieve a result which is manifestly unfair to a party
to the litigation, or would otherwise bring the administration of justice
into disrepute among right-thinking people. A misuse of the judicial
process which tends to produce unfairness and to undermine
confidence in the administration of justice may entitle a Court to act to
prevent such abuse.

[footnotes omitted]

6 Mullen v Parkbrook Holdings Ltd CA263/98, 18 December 1998, at 18.

7 Mullen v Parkbrook Holdings Ltd CA263/98, 18 December 1998 and Prestons Road Ltd
v Canterbury Regional Council (No 3) [2011] NZEnvC 167 at [13].

8 Prestons Road Ltd v Canterbury Regional Council (No 3) [2011] NZEnvC 167 at [18],

approved in Gertrude’s Saddlery Limited v Queenstown Lakes District Council [2020]
NZHC 3387 at [84].

9 Hurunui Water Project Ltd v Canterbury Regional Council [2015] NZHC 3098 at [83].



19

20

An abuse of process can result from either:

(@) The Court’s procedures being misused in a way that achieves a
result that is manifestly unfair to a party to the litigation; or

(b) The Court’s procedures being misused in a way that would
otherwise bring the administration of justice into disrepute.

The Court in Hurunui emphasised that while an allegation of misuse of
process is a serious one,™ a finding of an abuse of process is not
punitive or used to discipline or express disapproval of the party’s
conduct."

Application

21

22

The Council submits that Fish & Game’s withdrawal at this late stage in
the proceeding would misuse the Court’s procedures achieving a result
that is manifestly unfair to the Council.

An abuse of process as set out above at paragraph 19(a) has occurred,
on the basis that:

(@) The timing of the Withdrawal amounts to a misuse of the Court’s
procedures; and

(b)  The result of that misuse is manifestly unfair to the Council, given
the evidence filed to date and the outcome sought to be achieved
by the Council.

Timing — misuse of Court’s procedure

23

24

The Withdrawal was filed on 23 September 2025, in circumstances
where the amended section 70 of the RMA had been in effect since 21
August 2025. All parties were on notice that this would trigger the need
for a hearing, and that that hearing would likely take place in October
2025.

The Court signalled that the hearing would take place during the week of
20 October 2025 in its direction on 4 September 2025, and the duration
of that hearing was subsequently confirmed on 9 September 2025.

10
11

Hurunui Water Project Ltd v Canterbury Regional Council [2015] NZHC 3098 at [84].
Hurunui Water Project Ltd v Canterbury Regional Council [2015] NZHC 3098 at [86].



25

26

27

28

The Council filed will say statements on 10 September 2025, followed by
its evidence in chief on 17 September 2025.

Fish & Game was aware of the legislative changes to section 70 of the
RMA in August 2025 and could have assessed the impact of those
changes on its appeal at that time (i.e., before the Council filed

evidence).

The Council went on to prepare and file evidence that addressed the
amended section 70 of the RMA and specifically responded to Fish &
Game’s appeal in this regard (given the reference in that appeal to
section 70 of the RMA).

By seeking to withdraw its appeal in circumstances where the Council
had filed evidence and had prepared its case to respond to the issues
Fish & Game had raised throughout its appeal, Fish & Game’s conduct
amounts to a misuse of the Court’s process.

Outcome — manifestly unfair

29

30

31

32

The Withdrawal will result in an outcome that is manifestly unfair to the
Council. As set out above, the Council filed evidence directly in
response to the issues raised with respect to section 70 of the RMA in
Fish & Game’s appeal.

The Council acknowledges that the threshold to establish an abuse of
process is a high one.’”? The Council considers the threshold is met in
this case because at the time its evidence was filed, Fish & Game’s
appeal was still being pursued. The Council’s evidence now relies on
the scope of Fish & Game’s appeal, not Forest & Bird'’s.

Given that Forest & Bird’s appeal does not contain explicit reference to
section 70 of the RMA, it places the Council in the position of needing to
review its evidence and associated amendments to Rule 24 through the
lens of Forest & Bird’s appeal alone.

The result of this is manifestly unfair to the Council, and other parties
(however, those parties do have the ability to oppose the withdrawal
pursuant to section 274(5) of the RMA).

Hurunui Water Project Ltd v Canterbury Regional Council [2015] NZHC 3098 at [84].



Outcome sought

33

34

35

36

The Council seeks that the Court exercise its discretion to decline the
Withdrawal on the basis of an abuse of process, arising from the Court’s
procedures being misused in a way that achieves a result that is
manifestly unfair to a party to the litigation, for the reasons set out
above.

Counsel notes that Clause 5.12(c)(iii) of the Practice Note indicates that
the Court will convene a conference to make directions for the resolution
of this issue. Counsel for the Council is available for a teleconference at
short notice this week. However, senior counsel for the Council is
unavailable next week, but will be available from 13 October 2025
onwards.

Accordingly, the Council respectfully seeks the following directions:
(a) The Withdrawal is declined on the grounds of abuse of process; or

(b) In the event the Court wishes to hear from the parties on the
Withdrawal, a teleconference be convened this week, or from 13
October 2025 onwards.

Finally, and for completeness, the Council reserves its position as to
costs until such time as the opposition to the Withdrawal has been
determined.

DATED this 30" day of September

P A C Maw | | F Edwards

Counsel for the Southland Regional Council
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