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MAY IT PLEASE THE COURT

1. The attached decision, Environmental Law Initiative v Canterbury Regional
Council [2025] NZHC 4156, was released by the High Court in December
2025, following the filing of closing submissions on this appeal. Although
the decision considers the pre-amendment version of s 70 RMA, it may be
of assistance to the Court as a superior court decision addressing the

application of s 70 in a regional plan context.

2. Counsel for Forest & Bird has liaised with counsel for the other parties. No
party seeks to make submissions on the decision, but would be happy to

do so should that assist the Court.
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Counsel for Forest & Bird
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[1] The Environmental Law Initiative (ELI) applies to judicially review the
Canterbury Regional Council’s (the Council) decision to include a rule, r 5.63, in the
Canterbury Land and Water Regional Plan (the Regional Plan). That rule provides
that the discharge of nutrients onto or into land that may result in a contaminant

entering water is a permitted activity provided certain conditions are met.

[2]  ELI claims that, in deciding to include the rule in the Regional Plan, the
Council failed to consider and apply s 70(1) of the Resource Management Act 1991
(the Act). This provision requires a regional council to satisfy itself that certain
stipulated environmental effects are not likely to arise from a discharge of
contaminants before including a rule in a regional plan that allows such a discharge as

a permitted activity.

[3] ELI is a charitable trust board incorporated in October 2019 that lists its
charitable purposes as including the preservation and protection of natural resources.
In December 2023, it filed the present proceeding alleging that r 5.63 is ultra vires to
s 70 of the Act and therefore invalid. It seeks declaratory relief in various forms and

the quashing of the decision to include r 5.63 in the Regional Plan.

[4] The Council opposes the application to review the inclusion of r 5.63 in the
Regional Plan. It maintains ELI’s challenge is statutorily barred pursuant to s 83 of
the Act and that, in any event, the requirements of s 70 were complied with when the
decision was made to include the rule. Alternatively, the Council submits that should
its approach to s 70 be considered unlawful, or the statutory bar to be of no effect, the
Court, in the exercise of its discretion, should decline to quash the decision to include

r 5.63 in the Regional Plan.

Background to the Regional Plan

[5] The proposed version of the Regional Plan was notified by the Council in
August 2012 (the Proposed Regional Plan). It followed a number of reports and
reviews that highlighted freshwater management as a significant issue facing the
Canterbury region and the need for the Council’s planning framework to be
significantly improved. It was recommended that a single Regional Plan be developed

to replace the existing Natural Resources Regional Plan, which would comprise both



region-wide and sub-region provisions to allocate and manage land and water

resources on an integrated basis.

[6] The notification of the Regional Plan was accompanied by an evaluation report
required by s 32 of the Act that was made available for public inspection.! The notified
plan included a proposed r 5.50, which would become r 5.63 in the final operative
Regional Plan. Commissioners were appointed by the Council as an independent
Hearing Panel acting under delegated authority to hear submissions on the proposed

plan and make recommendations to the Council.

[7] Over 400 sets of submissions were received, and a series of hearings dedicated
to particular topics were held over 37 days, between February and August 2013.
During the course of the hearings, evidence was received, legal submissions made,
and s 42A reports filed with the Hearing Panel.? The final s 42A report included r 5.63

as part of recommendations to amend previously proposed rules, including r 5.50.

[8] The Commissioners’ recommendations, together with an amended Proposed
Regional Plan that included r 5.63, were received by the Council on 5 December 2013.
On 13 August 2015, the Council resolved to partially approve the Proposed Regional

Plan as recommended. That approval included region-wide rules 5.41-5.64.

! 32 Requirements for preparing and publishing evaluation reports

(1) An evaluation report required under this Act must—
(a) examine the extent to which the objectives of the proposal being evaluated are the most
appropriate way to achieve the purpose of this Act; and
(b) examine whether the provisions in the proposal are the most appropriate way to achieve
the objectives by—
(i) identifying other reasonably practicable options for achieving the objectives; and
(if) assessing the efficiency and effectiveness of the provisions in achieving the
objectives; and
(iii) summarising the reasons for deciding on the provisions; and
(c) contain a level of detail that corresponds to the scale and significance of the
environmental, economic, social, and cultural effects that are anticipated from the
implementation of the proposal.
Resource Management Act 1991 [RMA], s 42A(1) provides: At any reasonable time before a
hearing or, if no hearing is to be held, before the decision is made, a local authority (as local
authority is defined in section 42(6)(b)) may require preparation of a report on information
provided on any matter described in section 39(1) by the applicant or any person who made a
submission.



Relevant provisions

[9] Section 15 of the Act relevantly provides:

15 Discharge of contaminants into environment
@) No person may discharge any—
(a) contaminant or water into water; or
(b) contaminant onto or into land in circumstances which may

result in that contaminant (or any other contaminant
emanating as a result of natural processes from that
contaminant) entering water; or

unless the discharge is expressly allowed by a national environmental
standard or other regulations... a rule in a regional plan as well as a
rule in a proposed regional plan for the same region (if there is one),
or a resource consent.

(emphasis added)

[10] Discharges regulated by s 15 of the Act are allowed as a permitted activity by
r 5.63 of the Regional Plan where that discharge is incidental to an authorised farming

land use. The current operative version of the Regional Plan provides:?

Incidental Nutrient Discharges

5.63 The discharge of nutrients onto or into land in circumstances that
may result in a contaminant entering water that would otherwise
contravene s15(1) of the RMA is a permitted activity, provided the
following conditions are met:

1. The land use activity associated with the discharge is
authorised under Rules 5.41 to 5.42C or Rules 5.43 to 5.59;
or

3 Environment Canterbury Canterbury Land and Water Regional Plan [Land and Water Regional

Plan], r 5.63, read, at the time of its original adoption:
The discharge of nutrients onto or into land in circumstances that may result in a contaminant
entering water that would otherwise contravene s15(1) of the RMA is a permitted activity,
provided the following conditions are met:

1.  The land use activity associated with the discharge is authorised under Rules 5.41 to 5.42C or
Rules 5.43 to 5.59; or

2. The land use activity associated with the discharge is authorised under rules 10.1, 10.2, 11.1 OR
11.1A of the Hurunui/Waiau River Regional Plan.



[11] The making of r 5.63 was subject to the requirements of s 70 of the Act.

The land use activity associated with the discharge is
authorised under rules in Section 3.3: Cumulative Effects of
Land Use on Water Quality of the Hurunui-Waiau River
Regional Plan.

provides:
70 Rules about discharges
(D Before a regional council includes in a regional plan a rule that allows
as a permitted activity—
(a) a discharge of a contaminant or water into water; or
(b) a discharge of a contaminant onto or into land in
circumstances which may result in that contaminant (or any
other contaminant emanating as a result of natural processes
from that contaminant) entering water,—
the regional council shall be satisfied that none of the following effects
are likely to arise in the receiving waters, after reasonable mixing, as
a result of the discharge of the contaminant (either by itself or in
combination with the same, similar, or other contaminants):
(©) the production of conspicuous oil or grease films, scums or
foams, or floatable or suspended materials:
(d) any conspicuous change in the colour or visual clarity:
(e) any emission of objectionable odour:
® the rendering of fresh water unsuitable for consumption by
farm animals:
(2) any significant adverse effects on aquatic life.
(emphasis added)

The application for judicial review

It

[12] ELI submitted that, before the Council could be satisfied the requirements of

s 70(1) were met, it was necessary for the Council to have:

(@)

identified each of the proposed permitted activity rules in respect of

which an assessment under s 70(1) was required to be made;



(b)  considered sufficient evidence of the effects, or likely effects, of the
discharge of contaminants or water (in combination with the same,
similar or other contaminants) after reasonable mixing, to be allowed

by reference to each identified permitted activity rule;

(© assessed the likelihood of the effects listed in s 70(1) occurring in
respect of the identified permitted activities rules by reference to that
evidence and be satisfied those effects were not likely to occur after
reasonable mixing (either alone or in combination with other

discharges); and

(d)  provided reasons recording why and how it was satisfied that each of

the requirements of s 70(1) were met.

[13] It is ELI’s case that there is nothing in the record to demonstrate the Council
gave proper consideration to the requirements of s 70(1) in relation to r 5.63, or to
suggest it was satisfied of those matters. This, it was argued, was a mandatory
precondition to the inclusion of r 5.63 in the Regional Plan and that, as a result of the
Council’s failure, the decision to include the rule was ultra vires the Council’s powers

under the Act, and therefore unlawful.

[14] In opposition to the application for judicial review, the Council maintains that,
because r 5.63 was introduced into the Regional Plan by way of the sch 1 process
prescribed by the Act, this Court’s jurisdiction to hear a challenge to the Regional Plan
is ousted by s 83 of the Act. It was submitted this statutory bar is a complete answer

to the claim.

[15] Alternatively, the Council pleads the requirements of s 70(1) were complied
with when r 5.63 was included in the Regional Plan. In support of that proposition, it

is submitted:

@ that s 70 does not prescribe the steps that must be taken in order for a

regional council to be “satisfied” of the relevant requirements;



(b)  that the documentary record of the notification of the Proposed
Regional Plan and the hearing process confirms that the independent
Hearing Panel was cognisant of the requirements of s 70 in making their
recommendations, which were ultimately adopted by the Council as its

decision;

(© the issues raised by ELI on its review application were tested through
that process, with submitters clearly putting compliance with s 70 in

issue in evidence and submissions presented to the Hearing Panel; and

(d)  compliance with s 70(1) was the subject of evidence, and the Hearing
Panel tasked with making recommendations regarding the Regional
Plan was, as recorded in its recommendations report to the Council,

cognisant of the obligations imposed by s 70(1).

[16] In the event it is found the Council made an error of law in its approach to s 70
with regard to the inclusion of r 5.63, and the challenge to the validity of that rule is
not otherwise statutorily barred, the Council submitted that, for a number of reasons,

including delay and prejudice to third parties, relief should not be granted.

[17] Whether s 83 applies as a statutory bar to the current proceeding cannot be
considered in a vacuum. It needs to be assessed with regard to the nature and content
of ELI’s challenge and the statutory framework that applied to the development and
promulgation of the Regional Plan. It is necessary therefore to firstly address the
substance of the judicial review application before turning to the question of the

Court’s jurisdiction, and then the issue of relief.

Background to the design and structure of the Regional Plan

[18] Rule 5.63 is concerned with the incidental discharge of nutrients from farming
activities. Ifthe land use activity associated with the discharge is not authorised under
the land use rules, as set out in conditions 1 or 2 of r 5.63, the discharge will be a non-

complying activity.* As noted, r 5.63 appeared in the original notified version of the

4 Land and Water Regional Plan, r 5.64.



Regional Plan as r 5.50. It formed part of the “farming” or “nutrient management”
rules (rr 5.39-5.51) in the notified version, which included land use rules (notified rr

5.39-5.49) that regulated activities under s 9 of the Act. That section relevantly

provides:
9 Restrictions on use of land
(1) No person may use land in a manner that contravenes a national
environmental standard unless the use—
(a) is expressly allowed by a resource consent; or
2) No person may use land in a manner that contravenes a regional rule

unless the use—

(a) is expressly allowed by a resource consent; or

[19] The farming or nutrient management rules also included the two incidental
discharge rules (notified rr 5.50-5.51) that regulated s 15(1) discharges of nutrients
onto or into land in circumstances that may result in a contaminant entering water.
Like r 5.63, its predecessor (r 5.50) permitted discharges so long as the land use was
authorised under rr 5.39-5.49. The discharges that notified r 5.50 sought to authorise
were supported by a suite of rules that regulated the land uses through a risk-based
framework that required land use consents to be obtained in certain circumstances.
Broadly, a land use consent was required for high risk activities, whereas lower risk

(and smaller scale) land use activities were allowed to proceed as a permitted activity.

[20] Rule 5.63 (as it subsequently became) recognises that diffuse or non-point
source discharges are directly influenced by land use. It allows such discharges as a
permitted activity provided the requirements of the listed land use rules are met. For
this reason, r 5.63 must be considered together with the suite of nutrient management
rules in the Regional Plan (rr 5.41-5.64), and not in isolation. It was emphasised that
the majority of the land use rules referred to in r 5.63 are not “permitted activity rules”,
which are generally for smaller scale activities that have been assessed as presenting

lower risk and therefore as not requiring resource consents.



[21] The reason why nutrient discharges were primarily controlled through a land
use rule was because water quality in Canterbury was predominantly being affected
by diffuse sources of discharges, being nutrients leaching through the soil as a result
of land use activities, rather than discrete or “point source” discharges. Because of the
contribution from diffuse sources and uncertainty at the time as to whether the
consequential leaching process would constitute “discharges” for the purposes of s 15,
there were significant concerns when preparing the Regional Plan whether the desired
effects of rules regarding water quality relating to farming or nutrient management
would be best achieved through controls on land use imposed by rules relating to s 9
(being restrictions on the use of land), or by discharge rules relating to s 15 that

concerned the discharge of contaminants into the environment.

[22] The s 32 report issued with the Proposed Regional Plan recommended framing
nutrient management rules as land use rules based on s 9. This was an approach
adopted by the Waikato Regional Council for the purposes of a variation to its regional
plan that had been recently endorsed by the Environment Court.”> However, because
of the remaining uncertainty at that time regarding whether diffuse discharges would
be considered to be discharges to which s 15 of the Act may apply, the s 32 report also
recommended a separate “catch all” rule to cover or authorise these diffuse or
incidental discharges as a permitted activity on the basis the corresponding land use
activity was also authorised under rr 5.41-5.62. Rule 5.63 is that “catch all” provision.
It is against that background that the permitted activities status of discharges under
r 5.63 were made reliant on the authorisation of the associated land use pursuant to the

relevant rules and sections set out in the conditions that form part of the rule.

[23] Rule 5.63 applies across the Canterbury region, but its application has been
selectively displaced by bespoke rules that have since been promulgated in respect of
various sub-regions set out in their own chapters of the Regional Plan. Whereas the
region-wide provisions such as r 5.63 originally applied across the Canterbury region,
the sub-region sections apply to specific areas comprising generally of either
catchment areas or parts of such catchments. The original notified package of nutrient

management region-wide rules in the Regional Plan essentially represented an interim

5 Carter Holt Harvey Ltd v Waikato Regional Council [2008] ELHNZ 479 (EC).



approach to managing existing land uses, changes to land uses, and associated
discharges. Catchment load limits and nutrient discharge allowances (including
specific nutrient management provisions) were added to the Regional Plan over time

by the introduction of these sub-region chapters in a series of plan changes.

[24] The Regional Plan itself required that priority for the development of these
sub-region sections be afforded to those catchments where freshwater outcomes were
not being met. As a result, the areas in respect of which sub-region rules have been
developed, and in respect of which r 5.63 no longer applies, have tended to be the
more degraded catchments. Those parts of Canterbury where a sub-region chapter of
the Regional Plan have not been developed and where r 5.63 continues to apply
include Hurunui-Waiau, Kaikoura, Christchurch—West Melton, Banks Peninsula, and
Central Canterbury Alpine Rivers sub-regions, together with parts of the Ashburton

sub-region.

Sections 9 and 15 of the Act

[25] Part 3 of the Act, in particular sections 9—15B, impose restrictions in relation
to the use of land, coastal marine areas, rivers and lakebeds, water and discharges. As
a result of those restrictions, resource consents are required to authorise activities in
certain circumstances. Those circumstances relate to requirements set down in
National Environmental Standards (NES) and regional and district rules. The various
provisions of the latter instruments reflect the different functions of territorial
authorities and regional councils under the Act. While s 9 land uses are controlled by
both types of rules, s 15 discharges are exclusively controlled by regional plans and

other such documents provided in s 15(1).

[26] Where an activity is not regulated under an NES or a regional or district rule,
ss 9—15B provide for the application of different presumptions regarding whether an
activity can be undertaken without a resource consent or not. Some activities,
including land uses under s 9, cannot be undertaken if they contravene an NES or a

regional or district rule.® For these activities there is a permissive presumption that

6 For example, RMA, ss 9, 13(2), 15(2) and 15(2)A.



the activity can be carried out unless there is an NES or rule that expressly applies to

regulate it.

[27]  Other activities, including s 15(1) discharges, may only be undertaken if they
are explicitly allowed by a NES or a rule in a regional or proposed regional plan, or
by a resource consent.” A restrictive presumption applies in respect of this category
of activities which cannot be undertaken in the absence of a relevant NES or regional
rule expressly authorising the activity. If no relevant NES or rule applies, a resource

consent will be necessary for what will be considered a discretionary activity.®

The Regional Plan

[28] The Act, together with the hierarchy of planning instruments, are designed to
provide certainty as to the status of various activities. As part of that framework,
regional plans form a fundamental part of the resource management system. Their

rules have the force of regulations, and non-compliance can be enforced as a criminal

9

offence.” The importance of such planning instruments has been recognised by the

Supreme Court, which the Council submitted should be borne in mind when

considering the present challenge:°

[10] The district plan is key to the Act's purpose of enabling “people and
communities to provide for their social, economic, and cultural well being”. It
is arrived at through a participatory process, including through appeal to the
Environment Court. The plan has legislative status. People and communities
can order their lives under it with some assurance. A local authority is required
by s 84 of the Act to observe and enforce the observance of the policy
statement or plan adopted by it. A district plan is a frame within which
resource consent has to be assessed.

[29] The Council submitted this reasoning, albeit articulated in respect of a district
plan, is equally applicable to a regional plan and is made through the same sch 1

process provided by the Act.

7 For example, RMA, ss 13(1), 14(2)—(3) and 15(1).

8 RMA, s 87B(1)(a).

®  Sections 76(2) and 63(2).

1 Westfield (New Zealand) Ltd v North Shore City Council [2005] NZSC 17, [2005] 2 NZLR 597.



[30] For the purpose of discharging its statutory functions,'* a regional council must
prepare a regional plan in accordance with sch 1 of the Act.*? In doing so, it must
prepare and have particular regard, amongst other matters, to an evaluation report
made in accordance with s 32 of the Act.!® A regional plan must state the objectives
for the region; the policies to implement those objectives; and the rules to implement
the policies.* Any such rule shall have the force and effect of a regulation in force
under the Act.™® A regional plan is, by statutory definition, an “operative plan”
approved by a regional council under sch 1 of the Act.*® It follows that, in order for a
rule to be included in a regional plan, the sch 1 process must be followed. The Act
sets out various requirements for the inclusion of certain types of rules, of which

compliance with s 70 is one.

The schedule 1 process

[31] Schedule 1 of the Act provides the process by which policy statements and
plans are to be prepared, changed and reviewed. At the time of the notification of the
Regional Plan, this was the only process by which rules could be included in such a

plan.t’

The sch 1 planning process provides for pre-notification steps such as
consultation (cl 3); public notice (cl 5); the making of submissions (cls 6 and 6A);
public notice of submissions (cl 7); and further submissions (cl 8); a hearing, including
evidence and legal submissions (cl 8B); decisions on provisions and matters raised in
submissions (cl 10); appeals to the Environment Court (cl 14); approval of the plan
(cl 17); and the making operative of the plan (cl 20). The scheme of the sch 1 planning
process provides for public participation, including as part of the pre-notification

requirements for consultation (cl 3C); the making of a submission and further

11 Sections 65(1) and 30(1); and pt 2.
12 Section 65(2).

13 Section 66(1)(d) and (e).

14 Section 67(1)(a)—(c).

15 Section 63(2).
16

17

LEINT3

Section 43AA, definitions of “regional plan”, “operative” and “plan”.

The “standard process” provided in sch 1 for the making of a regional plan now provides for
“freshwater” and “streamlined” planning processes as a result of more recent amendments to the
RMA.



submissions on the plan (cls 6 and 8); the ability to speak to the submissions at a

hearing (cl 8B); and an avenue to appeal the plan (cl 14).%

[32] The sch 1 process was applied to the development of the Regional Plan. Each
of the steps required by the statutory process were undertaken by the Council. The
key decision making obligation on the Council is imposed by cl 10. It requires as

follows:

10 Decisions on provisions and matters raised in submissions

(D A local authority must give a decision on the provisions and matters
raised in submissions, whether or not a hearing is held on the proposed
policy statement or plan concerned.

2) The decision—

(a) must include the reasons for accepting or rejecting the
submissions and, for that purpose, may address the
submissions by grouping them according to—

(i) the provisions of the proposed statement or plan to
which they relate; or

(i1) the matters to which they relate; and
(ab)  must include a further evaluation of the proposed policy
statement or plan undertaken in accordance with section
32AA; and
(b) may include—
(i) matters relating to any consequential alterations
necessary to the proposed statement or plan arising

from the submissions; and

(i1) any other matter relevant to the proposed statement or
plan arising from the submissions.

3) To avoid doubt, the local authority is not required to give a decision
that addresses each submission individually.

@) The local authority must—
(aaa) have particular regard to the further evaluation undertaken in

accordance with subclause (2)(ab) when making its decision;
and

18 Such appeal rights were subject to the now repealed Environment Canterbury (Temporary

Commissioners and Improved Water Management) Act 2010 which restricted appeals to the High
Court on questions of law only.



(@ give its decision no later than 2 years after notifying the
proposed policy statement or plan under clause 5; and

(b) publicly notify the decision within the same time.

[33] In the case of the Regional Plan, the Council adopted the Hearing Panel’s
recommendations as its decision, before making the Regional Plan operative, as the
final step of the plan making process, by giving public notification of the approved

plan.®

Application and assessment of s 70

[34] As canvassed, ELI maintains the Council’s decision to include r 5.63 in the
Regional Plan was unlawful because it failed to properly assess that rule against
s 70(1) of the Act, or make any finding that it was satisfied the adverse effects set out
in the section were not likely to arise. ELI submits the Council had no evidence upon
which it could have been satisfied, nor did it provide reasons why it was satisfied, or
explain what evidence it relied upon to reach such a conclusion. ELI argues that, as a
result, it failed to comply with the requirements of s 70(1), rendering r 5.63 ultra vires

the Act and therefore invalid.

[35] In support of its challenge, ELI emphasised the legal framework that was
required to be applied when assessing the Council’s compliance with s 70. This
included the statutory threshold of it being “satisfied” that none of the listed effects,
including “any significant adverse effects on aquatic life”, were likely to arise in the
receiving waters before including a rule in a regional plan allowing discharges of
contaminants as a permitted activity.?’ Further, that because the Council’s pleaded
denial of non-compliance with s 70 incorporated a positive assertion of having met the
statutory requirement of that section, it was necessary for the Court to be able to

conclude from the decision making record that the Council had so satisfied itself.?

1% Schedule 1, cl 20.

20 RMA, s 70(1)(g).

2L The Environment Law Initiative v Canterbury Regional Council [2024] NZHC 1669 at [51]-[55]
and [62]-[63].



The requirement to be “satisfied”

[36] In Westfield (NZ) Ltd v North Shore City Council the Supreme Court described
a requirement imposed on a consent authority under the Act that it must be “satisfied”
that adverse effects on the environment were minor before deciding not to notify a
resource consent application, was a “significant obligation”.? The statutory
requirement that a consent authority be “satisfied” was contrasted with a decision to
grant a resource consent for a discretionary activity where the decision maker is
“simply empowered” to decide whether or not to grant the consent by taking into
account considerations identified by the Act which may be finely judged.?®> The
requirement that the decision maker be “satisfied” was observed as “a pointer to
additional conviction and the need for some caution”.?* Elias CJ observed that the Act
requires a consent authority to be “satisfied” where there is some departure from a

general approach. An example cited included the power to permit contamination as

provided by ss 70 and 107 of the Act.®

[37] The application of s 70 has been recently considered by the Court of Appeal in
Southland Regional Council v Southland Fish and Game Council.®® In that case, a
regional council sought to include a permitted activity rule in its regional plan that
authorised discharges on conditions that included compliance with the requirements
of s 70(1)(c)—(g). The Court of Appeal held the local authority was not entitled to
frame a permitted activity rule of such effect without first being satisfied that before
the rule was included none of the adverse effects stipulated in s 70 were likely to arise

in the receiving waters.?’

[38] The Court of Appeal applied the Supreme Court’s approach to the threshold

test, noting that to be “satisfied” is the “strongest decisional verb in the RMA”,?8 and

2 Westfield (NZ) Ltd v North Shore City Council, above n 10, at [23].

3 At[23].

2% At[24].

% At[24].

% Southland Regional Council v Southland Fish and Game Council [2024] NZCA 499, (2024)
26 ELRNZ 273.

2T At[19].

8 At[19], citing Westfield (NZ) Ltd v North Shore City Council, above n 10, at [52].



means “to furnish with sufficient proof or information; to assure or set free from doubt

or uncertainty; and to convince; or solve a doubt, difficulty”.?°

[39] The Court of Appeal observed:

[20] It is also important to view this s 70 threshold in its full statutory
context. The scheme of the RMA demands close control of activities that
discharge contaminants into water or onto land which may result in that
contaminant entering water. They are prohibited by s 15 unless the discharge
is expressly allowed by a national environmental standard or other regulations,
a rule in a regional plan as well as a rule in a proposed regional plan, or a
resource consent. Regional councils are then given the responsibility of
controlling discharges of contaminants and must evaluate (among other
things) the efficiency and effectiveness of a proposed plan dealing with such
discharges. This evaluation must contain a level of detail that corresponds to
the scale and significance of the effects that are anticipated from the
implementation of that plan.

(footnotes omitted)

[40] It was further noted that s 70 mandates an outcome that must be “assured by
the proposed rule before it is included in the regional plan”.®® Whether that outcome
is achieved by the rule is an evaluative matter upon which the decision-maker must be
satisfied before the rule is included in the plan, although it should not be taken to

presume that a particular form or type of evaluation is needed.>!

The nature of the assessment

[41] ELI submitted the Council carried the onus to demonstrate it had met its
statutory obligation to satisfy itself that the permitted discharges were not likely to
give rise to the effects listed in s 70(1). In the absence of being able to show such an
assessment has been undertaken, and that there was sufficient evidence on which to
be “satistied” the specified effects were not likely to occur as a result of the permitted

activity rule, it was submitted the decision making process was invalid.

[42] In response, the Council emphasised that no particular form or type of
evaluation was required to have been undertaken by the decision maker and that,

whether in fact a local authority was satisfied will necessarily be a “context-specific”

2 At[19], citing Westfield (NZ) Ltd v North Shore City Council, above n 10, at [52].
0 AC[23],
a0 AL[23].



inquiry. However, it did not directly contest its obligation to be able to demonstrate it
had addressed the requirements of s 70(1) and satisfied itself of those requirements

before including a permitted discharge rule like r 5.63.

[43] The Council argued that no steps are prescribed that must be taken by a
regional council to satisfy itself of the matters in s 70(1) and that it was not obliged to
undertake that inquiry specifically for each permitted activity rule proposed to be
included in the Regional Plan. Furthermore, it sought to emphasise that, in
undertaking that assessment, it was entitled to take a holistic approach based on the
totality of the information before it to determine whether compliance with s 70(1) was
achieved as a result of the sch 1 process. It submitted the focus must not be on whether
an individual document explicitly recorded an assessment against s 70, rather the
entire record was required to be taken into account when assessing whether the
decision maker had reached that conclusion and had sufficient evidence to determine
the statutory threshold was met. It was also noted that care was required when
undertaking an evaluation of the Council’s process to ensure the Court did not stray

into the merits of the decision or go beyond the proper parameters of judicial review.

[44] That is no doubt correct, but Osborne J’s remarks when addressing ELI’s
application for further particulars bear repeating. Because the Council has sought to
positively establish that r 5.63 was approved both through a “holistic approach” taken
by the decision maker, and on the basis it did specifically consider the requirements of
s 70, it was required to provide a more explicit pleading identifying the documents and
information on which it relied to satisfy itself “of the absence of effects under s 70(1)”
and where its specific reasons for being so satisfied were recorded.®> The material
before the Council which its submits provided it with a sufficient basis upon which to
be satisfied that r 5.63 complied with the statutory requirements of s 70 will be
reviewed shortly, but before doing so, there are some further uncontroversial principles

that need to be borne in mind when approaching that exercise.

[45] In order for the Council to be satisfied that the specified effects set out in s 70

were not likely to arise before including r 5.63, it was necessary for there to have been

82 The Environment Law Initiative v Canterbury Regional Council, above n 21, at [62]-[64] and

[68(b)(1)] and [(iD)].



sufficient evidence before the Council to reach that conclusion. In assessing whether
the information before the Council was sufficient to satisfy the requirements of s 70,
it is necessary for that conclusion to be discernible from the record and for it to be
apparent from that material that the decision maker did satisfy itself that it had

adequate information to properly undertake that assessment.*

[46] The recording of a bear assertion that relevant matters were considered and
taken into account will not discharge a consent authority’s public law
responsibilities.3* Mere reference to the statutory requirements or to conclusionary
statements will be insufficient to show there has been adequate consideration.®® It will
be for the public decision maker to demonstrate that proper consideration was given
to the statutory requirement and that it carried out its statutory obligation on the basis
of a sufficient foundation of information to satisfy itself of that threshold.®® The
absence of recorded reasons demonstrating how the statutory power or obligation had
been discharged may render the decision maker vulnerable to challenge by way of
review.>” Mere reference to a relevant factor required to be taken into account will fall
short of demonstrating the decision maker has effectively grappled with the issue in

its decision.38

Consideration of s 70 as part of the decision making process for the Regional Plan

[47] The decision making record upon which the parties relied in support of their
respective cases comprised a range of materials. These included various reports
prepared by the Council, sets of submissions and evidence presented to the Hearing

Panel, in addition to the Hearing Commissioner’s recommendations report.

8 Westfield (New Zealand) Ltd v North Shore City Council, above n 10, at [55] and [56], per Keith J
and [146], per Tipping J.
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The section 32 report

[48] As noted earlier, an evaluation report prepared in accordance with s 32 of the
Act accompanied the Proposed Regional Plan at the time of its notification. In
accordance with statutory requirements, the report examined the extent to which the
objectives of the proposed plan provided the most appropriate way to achieve the
purposes of the Act. Further, whether its provisions are the best way to achieve those
objectives by identifying other reasonably practicable options, assessing the

provisions efficiency and effectiveness, and the reasons for deciding upon them.3®

[49] Under the heading “Statutory Considerations”, the report identifies ss 65-70 of
the Act as setting out a number of “technical and procedural matters” required to be
followed in the preparation of a regional plan. In relation to s 70, it is recorded that
this provision “relates to rules about discharges, and sets a number of requirements,
so that discharges meet specified minimum standards and are not able to cause
unacceptable environmental effects without scrutiny”.  Under the heading
“Compliance with the RMA”, it was recorded that the Council “has been mindful of
the responsibilities and obligations imposed by [various provisions of the Act]”,
including s 70. It states that the proposed plan had been reviewed by independent

13

legal counsel and that the Act’s “requirements have been met throughout”.

[50] The s 32 report contains an assessment of the rules and policies relating to the
management of nutrients, particularly from farming activities. It is noted that the
Canterbury region contains a diverse mix of intensive and extensive land uses, and
records the declining quality of rivers, lakes and shallow groundwater, primarily as a
result of diffuse discharges. The preferred overall approach to nutrient management,
based on an “increasing level of regulatory control and increasing level of specificity”,

was set out in the following terms:

1. An interim approach that would apply for a fixed period (5 years) to give
land owners time to adopt good management practices to avoid or mitigate
nutrient losses while at the same time, limiting further land use change in
those catchments where water quality outcomes are not met. Land uses
with high nutrient losses or in identified “sensitive” catchments would be
required to implement a farm plan to increase nutrient efficiency, to
minimise nutrient losses to water, and to achieve nutrient loss rates based

39 RMA, s 32(1).



on accepted good practice. All other agricultural land uses with low
nutrient losses would monitor nutrient losses.

2. On 1 July 2017 nutrient discharge limits (nitrogen) will be introduced.
While these are based on industry benchmarks for good management
practices they also comprise specified discharge limits to be met.

3. At a sub-regional level, and employing a collaborative approach, a
catchment load limit will be established, with priority on areas classified
as “water quality outcomes not met”. This will enable a nutrient discharge
allowance (NDA), linked to the catchment nutrient load limit, would be
set for each property in a zone. The NDA would state the maximum
amount of nitrogen (kg/ha/year) that may be discharged from a property.
The catchment nutrient load limits and NDA would be added by a
variation or change to the sub-regional sections of the pLWRP. The sub-
regional limits will, for the particular catchment or area to which they
apply, replace the region-wide limits noted in 1 and 2 above.

[51] As part of this assessment, the region was divided into nutrient allocation zones
ranging from “meets water quality outcomes” to “water quality outcomes not met”. A
memorandum attached to the s 32 report recorded that the nutrient status of zones as
“water quality outcomes not met” meant “where effects on instream values are
observed, and a reduction in nutrient loads will be required”. These zones would
eventually be superseded by sub-regional plans and the development of associated

nutrient discharge allowances.

[52] In assessing the effectiveness of the provisions concerned with nutrient
management (proposed rr 5.39-5.51), including proposed r 5.50, the report noted that
nutrient losses from farming activities “are based on land use controls (s 9 RMA), in
Rules 5.39-5.49”, and that in the initial five year period, several of the rules require
the use of a farm plan or similar approach, with resource consents being required for
some activities, and categorisation based on the nutrient allocation status of the
applicable zone. It was also observed that point source discharges from rural land uses
such as fertiliser applications, offal pits and dairy shed effluent would be controlled
by rules based on s 15 of the Act. Notably, it was recorded that a separate “catch all”

rule (r 5.50) would authorise diffuse discharges under s 15.

[53] The s 32 report describes the use of permitted activity rules for the purposes of
nutrient management “to cover the majority of farming situations” would be “an
efficient and cost effective way of managing nutrient discharges”, and that the costs

of attaining a resource consent would only be incurred “in the more difficult situations



where the environment is more sensitive”. The environmental benefits of the Proposed
Regional Plan were evaluated as being the provision of a policy and rule framework
that would help to halt “the decline in water quality that is occurring in some parts of

the Region”, thereby helping to protect aquatic ecosystems and other in-stream values.

[54] However, the environmental costs were described as a “[l]ikely further decline
in ground and surface water quality, particular due to lag in timeframe from
implementation to identified water quality outcomes”. After taking into account the
costs and benefits of environmental concerns, and economic, social and cultural
effects, overall, the Council considered itself satisfied the policies and rules “are
efficient”. In terms of the uncertainty or sufficiency of the information assessed,*° the
s 32 report recorded that, while the causal relationship (between environmental effects
and farm use activities) had been established, it was accepted there is “debate and
uncertainty regarding the timing and linearity between the activity and the consequent

water quality effects”.

[55] In an appendix to the s 32 report, a fuller analysis of the policy options and
means of managing the effects of land use on water quality in the region was provided.
This included a further discussion of how the management of the loss of nutrients to
water as a result of land use should be managed, either by rules based on ss 9 or 15,
and a recommendation that was later adopted that nutrient losses from rural land uses
be controlled by a rule based on s 9, and a separate “catch all” rule authorising diffuse
discharges under s 15. As in the s 32 report itself when addressing “the Legal and
Policy Setting”, the detailed appended report noted that, in addition to the prohibition
imposed by s 15(1) of the Act preventing any discharge of a contaminant onto or into
land where it may enter water without the express authority of a resource consent or
rule in a regional plan, s 70 of the Act also “limits a regional council’s discretion to
authorise changes to the receiving water quality from a discharge”. Beyond that

acknowledgement, s 70 is given no further consideration.

[56] As was submitted on behalf of ELI, the s 32 report was focused on evaluating

whether the policies and rules of the Proposed Regional Plan were the most

40 Asrequired by the RMA, s 32(4)(b).



appropriate to achieve its objectives. It did not explicitly address itself to the threshold
question posed by s 70 as to whether the Council could be satisfied that significant
adverse effects on aquatic life were not likely to occur as a result of the proposed
nutrient management scheme, or specifically by permitting the diffuse discharges as
proposed by r 5.63. Nor, it was submitted, did the report address whether the Council

considered it had sufficient evidence to come to such a conclusion.

[57] While, after taking into account “costs and benefits”, the report recorded
satisfaction that the policies and rules are “efficient” in accordance with the required
statutory assessment mandated by s 32, it was emphasised by ELI this was an entirely
different inquiry to that required by s 70(1). Similarly, while the report concluded, on
the basis of the evaluation undertaken by the Council, that the policies and rules “are
the most appropriate to achieve the objectives of the Proposed Regional Plan”, neither
that mandatory assessment, nor the conclusion reached in accordance with the
requirements of s 32 are comparable to the focused s 70(1) inquiry of which the

Council must satisty itself.

[58] Inresponse, the Council again highlighted the need to take a holistic approach
to the decision making record when assessing compliance with s 70(1). However, to
the extent the s 32 report forms a component of that material, aspects of its analysis
seem to detract from, rather than assist, the Council’s position. As was noted by ELI,
the fuller analysis set out in the appendix to the report indicates that the scale and rate
of nutrient losses from land are not well understood due to limited data and a lack of
reliable estimates of nutrient losses, “infrequent sampling and incomplete datasets”.
As observed earlier, there were acknowledged uncertainties due to the time lag of
effects occurring, and that the process of nutrient leaching into the soil and entering

water was not well understood.

[59] There was also an acknowledgement in the report that the quality of the
region’s water bodies was declining due to human activities, in particular from nutrient
loss from diffuse discharges, and that such losses to water were expected to worsen if
agricultural production continued to increase, as was anticipated at that time. Notably,

it was observed that most of the scientific work to establish the sensitivity of



catchments and the nutrient load they can absorb was not planned to be undertaken

until the development of the sub-regional rules.

[60] ELI submitted that, as a result, it was unlikely the Council had sufficient
evidence available to it to include r 5.63 as a permitted activity rule at the time it was
made and that a more cautionary approach was required until that necessary level of
analysis had been undertaken. It was submitted the Council could not be satisfied that
significant adverse effects were not likely to occur until such “catchment-level
analysis” had been completed in respect of activities that included those authorised by
r 5.63. Limitations on the quality of data currently available at the time the Regional
Plan was notified, as referenced in annexures to the s 32 report, were submitted to be

inconsistent with s 70(1).

[61] It was emphasised that s 70(1) required the Council to be satisfied of the
unlikelihood of significant adverse effects before including in the Regional Plan a
permitted activity rule allowing discharges that may result in a contaminant entering
water. That decision could not be made in the anticipation that the information
necessary to make such an assessment may become available in the future when the
required data was not presently known. Furthermore, whatever system or approach
was proposed to be adopted in the interim to manage the effects of nutrient loss on
water quality, the decision maker had to be satisfied at the time it made its decision
that significant adverse effects were not likely to arise, and the methodology to
monitor and manage that risk would be effective to avoid those significant adverse

effects in the future.

The hearing process

[62] The Council placed considerable reliance on that part of the sch 1 process (cl 8)
that involved the receipt of submissions and evidence advanced by the Director-
General of Conservation (DOC) and by a number of South Island branches of the Fish
and Game Council (Fish and Game) in support of its position that there had been an
appropriate assessment of s 70 when making its decision to include r 5.63. DOC and
Fish and Game were two of 18 submitters who made submissions concerning r 5.50

(as notified). Both made explicit reference to s 70.



[63] ELI submitted it was “surprising” for the Council to place such weight on the
position of two submitters who raised concerns about compliance with s 70 and had
emphasised the need to ensure the proposed rule(s) met the requirements of that
section. However, the Council pointed to those submissions in support of its position
that issues concerning s 70 had been specifically put in issue as part of the planning
process. It emphasised that because the question of compliance with s 70 had been
squarely raised with the Hearing Panel, it had been required to address the issue as
part of the sch 1 process before the Regional Plan became operative.*’ This

submission would be repeated in support of s 83 barring the proceeding.

[64] DOC’s support of the proposed rules and policies relating to farming land use
and nutrient discharges was conditional on the Hearing Panel being satisfied of the
requirements of s 70. It sought a decision from the Council in respect of these rules
(rr 5.39-5.54, as notified) “to be retained or amended to accord with the tests laid
down in section 70 of the [Act] and in response to evidence presented to the Hearing
Committee”. DOC submitted that it was appropriate to take a precautionary approach
to policies and associated rules concerned with farming and nutrients where changes
in land use were likely to result in higher nutrient leaching and where the evidence
was unclear about the impact of existing land use patterns on nutrient loadings. DOC’s
position was that, where the evidence presented at the hearing indicated that “business
as usual” caused or would continue to cause unacceptable damage to aquatic

environments, it could not support the policies and associated rules as drafted.

[65] Fish and Game did not consider the Proposed Regional Plan gave adequate
effect to s 70. It submitted that many of the proposed permitted activity rules, as
drafted, did not meet the requirements of s 70. It noted the proposed plan included a
significant number of rules that permitted discharges of contaminants onto or into land
where they may enter water and that many of those rules did not include “permitted
activity standards that comprehensively control the actual or potential adverse effects
on water that could arise from the activities permitted”. It was emphasised that the
Council could only include a rule in a plan that permitted a discharge to water which

will not cause, after reasonable mixing, the effects specified in s 70 of the Act. It

4 RMA, s 43AA.



sought a decision from the Council that would result in the amendment of any
permitted activity rule in the plan permitting a discharge to either “an alternative
activity status” that would include matters of control or discretion necessary to control
any actual or potential effects of the activity, or include “additional permitted activity
standards” to ensure that compliance with the permitted activity rule would meet the

requirements of s 70.

The planning process

[66] The evidence called in respect of the issues raised by these submitters required
decisions to be made in accordance with the sch 1 process (cl 10). As earlier noted,
the Council appointed an independent Hearing Panel to hear submissions and make
recommendations regarding the content of the Proposed Regional Plan. Because of
the need to manage the planning process, and the volume of evidence generated and
issues raised in respect of which decisions were required, a series of hearings were
held addressing various topics. Separate s 42A reports were prepared in respect of

each of the four “Hearing Groups™.

[67] The s42A report for Hearing Group 1 addressed the statutory and legal
foundation for the Proposed Regional Plan. This s 42A report recorded that the
permitted activity rules for discharges had been designed to ensure compliance with
s 70 of the Act. The report writers noted the submissions received from DOC and Fish
and Game, and rejected proposed changes to permitted activity rules concerning
discharges. The Council considered it had met its obligations under s 70 in respect of
the rules developed in the Proposed Regional Plan. ELI is critical of what it submits
was “the assumption” s 70 was met by the rules in the proposed plan in the absence of
evidence that was the case, or reasoning supporting that assertion. It submitted there
was an inadequate informational basis for such a conclusion and/or at least
considerable uncertainty as to the outcomes that may be achieved. It submitted the
Council needed to be able to explain why it could be satisfied as to the unlikelihood

of the prohibited effects set out in s 70 arising in the receiving waters.

[68] ELI also noted that the Council had determined it would manage nutrient loss

pursuant to s 9 land use rules, coupled with a “catch all” rule (r 5.63) to permit



incidental discharges to land in circumstances where a contaminant may enter water.
Because of that dependence on land use rules, it was submitted the application of
s 70(1) (which applies to discharges, not to land use) “would not have been
straightforward”. It argued that an assessment of the effect of the land use provisions
against s 70(1) would have been required despite the incongruity of applying that
provision to s 9 rules. ELI argued there was nothing in the record to demonstrate how
the Council had gone about that difficult task, or been able to satisfy itself that it had
sufficient evidence of the efficacy of the nutrient management rules to comply with
the requirements of s 70, nor that it had even attempted to engage in that type of

assessment.

[69] Hearing Group 2 was concerned with the farming use provisions of the
proposed plan and addressed the nutrient management scheme provided by its rules.
The associated s 42A report reviewed the nutrient management provisions and the
relationship between the land use and discharge rules. The report summarised Fish
and Games’ submission on the farming land use rules, including its position in relation
to s 70. DOC’s position in respect of the nutrient rules was also noted, including the
need for compliance with s 70 of the Act. The report recommended changes to the
nutrient (farming land use) rules in response to a range of submissions received from
submitters, including Fish and Game, but no changes were recommended to the
incidental discharge rules. ELI emphasised what commentary there was in the report
in relation to r 5.50 did not address its compliance with s 70(1), nor was it evident that
any of the proposed changes to the land use rules (rr 5.39-5.47) related to the
requirements of s 70 or the submissions made in respect of that issue by Fish and Game

or DOC.

Evidence

[70] The Hearing Panel received evidence from a range of witnesses which
traversed the question of compliance with s 70(1) of the Act. A useful starting point
is the evidence provided on behalf of DOC and Fish and Game that raised the question
of whether the nutrient management rules met the requirements of s 70. Ms Pamela
Guest, a planner who gave evidence on behalf of DOC, identified as a “critical

question” whether the nutrient management rules, including notified r 5.50 met the



s 70 test. She observed that notified r 5.50 was drafted as a discharge rule that rendered
any diffuse farming discharge a permitted activity so long as the land use activity
which created it was authorised by land use rules, and that compliance with r 5.50 was
entirely dependent on those rules. Ms Guest considered the nutrient management
scheme, as proposed and modified in the s 42A report prepared for the “Group 2”
hearing, did not meet the statutory tests prescribed by ss 32 and 70 of the Act.

[71] Ms Guest opined that the primary cause of the decline in water quality in the
Canterbury region had been the cumulative effect of diffuse source contaminants from
land uses where the water quality in many waterways was already in a degraded state,
and that even were there to be no increase in nutrient discharges, water quality was
likely to continue to decline for several decades due to the “lag effect”. Ms Guest
considered that discharges in “already overallocated catchments” would fail, or be
close to failing the s 70 test of significant adverse effects on aquatic life. She observed
that s 70 did not appear to have been considered in the s 32 report, nor had that report
included the type of technical evaluations that she would expect to address this
complex issue at a regional level. Ms Guest considered the use of a permitted activity
rule to manage existing land uses in already overallocated or very stressed catchments
was inappropriate. Another planner who gave evidence on behalf of DOC, Mr Herbert
Familton, also questioned whether the permitted activity discharge rules complied

with s 70.

[72] Mr Phillip Percy, who was also a professional planner, provided evidence on
behalf of Fish and Game. In his opinion, the cumulative effects of farming discharges
on freshwater bodies, particularly in at-risk and over-allocated catchments, “is likely
to cause some of the s 70 RMA requirements for a permitted discharge to be
breached...”. He opined that where catchments are overallocated or at risk of being
overallocated, permitting discharges will either maintain the current level of effect on
aquatic life, or cause a greater effect (if additional nutrients can be discharged as a
permitted activity). He did not consider the Council to be in a position to be able to
satisfy itself that a permitted activity approach to farming and its associated discharges

would meet the requirements of s 70.



[73] Another expert engaged by Fish and Game was a freshwater ecologist,
Associate Professor Russell Death, who gave evidence about freshwater ecological
health in Canterbury rivers and streams. He noted that ecosystem health in many of
the lowland and urban waterbodies in the Canterbury region was extremely poor and
that, while waterbody ecosystem health was still moderate to high in the region’s
mountains, high country and hill regions, increasing agricultural intensification in
these areas had the potential to result in significant adverse effects if not managed
carefully. He opined that the Proposed Regional Plan did not seem to provide adequate
guidance or a sufficient mechanism for that management. Another environmental
scientist, Dr Jim Cooke, also provided evidence that the rules in the Proposed Regional
Plan could lead to a significant increase in nitrogen loads and concentrations should
certain nitrogen leaching rates be permitted. He considered such increases could be

critical for the life supporting capacity of certain aquatic ecosystems.

[74] Evidence contesting these expert views was presented on behalf of
Fonterra/Dairy NZ and Horticulture New Zealand. An environmental scientist,
Ms Shirley Hayward, disagreed that areas of high nutrient allocation status (red or
orange zones) were close to having significant adverse effects on aquatic life, and
questioned Associate Professor Death’s evidence by highlighting how data included
in his evidence “illustrates a lack of correlation between nitrate concentrations and

indicators of aquatic health”.

[75] Evidence was also received from a planner, Mr Gerard Willis, which contested
Ms Guest’s conclusion that the permitted activity rules for farming in the orange and
red zones would contravene s 70 of the Act. The Council emphasised that a whole
section of his evidence concerned the question of compliance with s 70 and the
apparent link drawn by other witnesses between certain high nutrient allocation zones
and significant adverse effects on aquatic life. He opined that there was “only a very
weak relationship between exceedances of the nitrate toxicity guidance values” and
what were described as low QMCI (Quantitative Macroinvertebrate Community
Index) scores, being a recognised indicator of ecosystem health. Mr Willis further

opined that:

... Section 70 needs to be applied in the broad context of the Plan. In that
sense, in deciding whether it was satisfied that the specified effects will not



occur, the council needs to consider the provisions to be included in the Plan
to address the risks of those effects occurring and determine whether the level
of likely effect is, as a result, better or worse than the existing level of effect.
In that regard, the fact that the permitted activity rules will be subject to
conditions that enhance performance relative to the status quo (as discussed
below) and that other rules better manage the “same, similar, or other
contaminants”, will be material.

[76] In Mr Willis’ view, it was “unsound” for Ms Guest to conclude that the
permitted activity rules for farming in the orange and red nutrient allocation zones
were contrary to s 70 of the Act. That view was supported by another witness called
on behalf of Horticulture NZ, a planner, Lynette Wharfe, who supported Mr Willis’
approach in regard to the application of s 70.

[77] ELIl s critical of the nature of much of the evidence called in rebuttal of DOC
and Fish and Game’s witnesses because it does not offer “positive evidence” that
significant adverse effects are not likely to occur, but largely constitutes a critique of
the methodology and assumptions upon which those witnesses have relied. In that
regard, it is noted that Ms Hayward questioned Dr Cooke’s modelling inputs but did
not provide any of her own modelling to demonstrate whether or not significant

adverse effects are likely to occur.

[78] Similarly, while Ms Hayward agreed with Associate Professor Death’s
evidence that many lowland streams across Canterbury have poor ecological health,
she maintained this did not mean that nutrient enrichment is the primary causative
factor, or that a reduction in nutrient inputs would necessarily provide a solution.
However, no evidence was provided to establish whether there is known to be no or

little link between nutrient inputs and significant adverse effects on aquatic life.

[79] The same point was made in regard to Ms Hayward’s criticism of Ms Guest’s
analysis on the basis the nutrient status categories allocated to certain zones cannot
necessarily be correlated with findings of significant adverse effects on aquatic life. It
was submitted that even if that proposition is accepted, it tends to illustrate how the
nutrient management scheme contained in the rules had been developed and assessed
by reference to criteria that could not accurately address whether significant adverse

effects to aquatic life was likely to occur.



[80] The Council cautioned the Court against an intensive evaluative approach to
this evidence for the purposes of judicial review lest it involve embarking on a
rehearing of the merits of the decision. It noted that ELI sought to critique
Ms Hayward’s evidence and that it was not open to this Court to reassess the merits of
the Hearing Panel’s recommendations on the basis of its own assessment of the
evidence. The Council emphasised that the weight to be afforded to that material was
for the decision maker at first instance, particularly in the context of a specialist
Hearing Panel undertaking a quasi-judicial decision. It submitted the important point
to be taken from this evidence was that the s 70 issue was addressed before the Hearing
Panel and that it had evidence before it upon which to make its decision regarding that

statutory requirement.

[81] Taccept care is required, however, it remains open to this Court to have regard
to the nature and ambit of the evidence presented by the submitters when assessing
whether there was adequate information available to the decision maker for it to be
able to properly determine compliance with s 70. In that regard, ELI submitted the
evidence that significant adverse effects may occur was, at best, equivocal as to that
possibility.  Undoubtedly, there was some inherent uncertainty. In those
circumstances, it was argued the Council could not have had sufficient evidence to
conclude it was satisfied, in accordance with s 70, that significant adverse effects to

aquatic life were not likely to occur.

Submissions

[82] As noted, both parties sought to place reliance on submissions made to the
Hearing Panel by DOC and Fish and Game which addressed whether the nutrient
management rules met or breached s 70 of the Act. The Council emphasised that these
submitters’ focus on s 70 demonstrated that the Hearing Panel engaged with this issue
and was a matter to which it gave attention in the course of the sch 1 process. ELI, on
the other hand, relied on the content of DOC and Fish and Game’s submissions to the
effect that on the state of the available evidence the requirements of s 70 could not be

met and foreshadowed the position it has taken in respect of the current proceeding.



[83] Fish and Game’s stance at the time, like ELI’s present argument, was that there
was insufficient evidence before the Hearing Panel upon which it could conclude the
requirements of s 70 had been met. To the contrary, it had been illustrated on the
balance of probabilities that s 70(1)(g) was likely to be breached. Fish and Game
submitted no attempt had been made to predict whether the nature and volume of
discharges permitted under the proposed regime would comply with the relevant legal
test, and it was argued it was not possible under s 70(1) to have a permitted activity
rule for discharges relating to farming activities in orange and red zones because of
the evidence that the ecological health and water quality of many of these water bodies

was so poor and in a state of decline.

[84] ELI submitted both sets of submissions presented by DOC and Fish and Game
had concluded that s 70 was either not met and was unlikely to be met, and that the
Council was unable to point to any submissions that supported r 5.63 as being
compliant with s 70(1). In its reply submission before the Hearing Panel, the Council
acknowledged the need to comply with the requirements of s 70, including for the
Council to satisfy itself that any significant adverse effects on aquatic life are not likely
to arise as a result of a permitted discharge of a contaminant. However, its submissions
at that time did not directly engage with Fish and Game’s argument that there was an
insufficient evidential basis for the decision maker to conclude the proposed permitted

activity rules complied with s 70.

Council’s s 424 report in reply—Hearing Group 4

[85] In the wake of the evidence and submissions presented to the Hearing Panel,
substantial changes were made to the nutrient management rules. The revised
approach was summarised in the s 42A report prepared for the next phase of the
hearing:

Rules 5.41 to 5.64 — Nutrient Management

The rules relating to nutrient management have been completely rewritten, on

the basis of evidence, further material lodged, and prompting to reconsider

certain issues by the Hearings Commissioners.

The overall framework is characterised by:



. Continued reliance on the nutrient allocation zone mapping with all
areas of the Region coloured red, orange, green, light blue, dark blue
and cross-hatched in pink adjacent to sensitive lake catchments;

. Reliance on Overseer as the nutrient discharge estimation tool;

. Providing a mechanism for irrigation schemes to manage the activities
of their constituent farmers;

. A greater reliance on limits, particularly in the over-allocated red
zones and lake zones;

. Continued reliance on farm environment plans. However, these are
now to be implemented under a resource consent framework, rather
than under permitted activity conditions which may have lacked
certainty and objectivity;

. The enabling of less significant discharges, be it from small farming
operations, or those with very low levels of nutrient discharge.

There have been a number of submitters appear and present evidence
criticising the scientific basis for various provisions, particularly in relation to
groundwater quantity limits and nutrient management. Further, the evidence
presented has also criticised the measurement methodologies, particularly the
use of Overseer for nutrient management.

Questions over the quality and robustness of the science plague natural
resource management time and time again. In the Officers’ experience, there
always needs to be a balance between acting on the information at hand and
not acting when that information is not sufficiently certain. There is always a
temptation to delay actions and seek further information and scientific input,
more reports and more consultation.

The Officers acknowledge that there is uncertainty with respect to the science,
with respect to the behaviour of groundwater systems, nutrient processes and
the modelling tools at hand. It is the Officers’ view that while the information
is less than perfect, the natural resource issues at stake are such that there is a
significant risk of declining water quality and quantity if positive action is not
taken through the LWRP framework.

[86] The rewritten rules were described as essentially providing “a greater emphasis
on limit setting, particularly in the red, over-allocated, zone”, with the focus of the
rules regime applying to the red, or over-allocated zones being to prevent any further
increase in nutrient discharges. Other changes were made in respect of rules relating
to other nutrient allocation zones. However, notified r 5.50 fundamentally remained

unaltered.

[87] ELI submitted that it is notable that the report writers recognised the scientific

uncertainty regarding the effects of the nutrient discharge rules and that the Council



could not therefore have been satisfied, including on the evidence of its own officers,
that the specified adverse effects in s 70 were not likely to occur. In that regard, it
noted the report’s reference to current work that was being progressed on a
water quality monitoring framework for the effective management of nutrient
allocation zones in the region in order for long term trends to be monitored and
appropriate responses instigated, given the inevitable increases in irrigation and
intensification in the Canterbury region. ELI submitted the fact a water quality
monitoring framework did not yet exist raises the question of how the Council could
have had sufficient information available to it regarding water quality to be satisfied

the effects prohibited by s 70 were not likely to arise by permitting further discharges.

[88] However, the Council argued that the focus of the “rewrite” of the rules relating
to nutrient management was on limit setting, particularly in those areas recognised as
being at risk, and that this exercise had been undertaken after receiving submissions
which had highlighted the need for compliance with s 70 and presentations to the
Hearing Panel that had emphasised those requirements. The Council submitted the
requirement to comply with s 70 had not been overlooked and was specifically
referred to in the legal submissions it made to the Hearing Panel in reply following the

presentation of the s 42 A report that proposed the rewritten nutrient management rules.

Hearing Panel's recommendation report

[89] The report and recommendations of the Hearing Commissioners sets out their
decisions on the issues raised by submitters, and attaches the Proposed Regional Plan

in its final form that they recommended the Council adopt, together with their reasons.

[90] The Commissioners’ report details the “General Legal Context” within which
the Council is required to make its decisions in respect of the Regional Plan. In
relation to the making of regional rules, this includes the requirement that it is to be
satisfied none of the effects listed in s 70, including significant adverse effects on
aquatic life, are likely to arise before making a rule allowing the discharge of
contaminants that may enter water, or as a permitted activity. However, as noted by

ELI, there is no express reference to whether and how r 5.63 has been assessed against



that statutory requirement. That may reflect the expressed approach taken by the

Hearing Panel to its application of the sch 1 process:

[78]  Explicit application in this report of all the numerous elements of the
general legal framework we have identified in respect of each of the thousands
of submission points on the LWRP would involve considerable repetition of
content about similar points raised in many submissions. Such a method
would be onerous and long-winded, and would not assist most readers to
understand our reasons. So, as authorised by clause 10, in this report where
practicable we group the provisions and matters to which submission points
relate, and give reasons for accepting or rejecting the alterations requested.
Where provisions in question form a suite of inter-related and overlapping
provisions, we address any objectively ascertainable tests, and then deal with
matters of assessment applicable to the suite of provisions as a whole. We
consider the acceptability of detailed provisions in such a regime that are put
in question by reference to the assessment we make of the regime as a whole.

[79] Inshort we apply all the numerous elements and criteria of the general
legal framework throughout, but do not in every case explicitly address each
submission individually. Rather it is implicit that we have applied such of
those elements and criteria as are applicable and relevant, both in this narrative
part of our report, and in the detailed schedule of our recommendations in
Appendix 1.

[91] Inrespect to the policies and rules regarding nutrient management, the Hearing

Panel observed:

[225] We received a great deal of evidence from submitters on both the
notified provisions and the initial revised policy and rule regime
recommended by the officers. We have considered and weighed all of that
evidence in coming to the findings that we set out below. However, given the
sheer volume of material received and the wide range of divergent relief
sought, we do not discuss or summarise the position of each individual
submitter, or discuss the efficiency, effectiveness, benefits or costs of the
specific relief sought by each individual submitter.

[92] In addressing the proposed nutrient management regime to be implemented by

the Proposed Regional Plan, the Hearing Panel stated:

[230] The CRC’s nutrient allocation zoning and classification process has
established that there are large tracts of Canterbury where the CRC’s
freshwater objectives (namely the narrative objectives contained in section 3
of the LWRP together with the numerical ‘outcomes’ specified in Tables 1a
and 1b) are either not being met now, or are at risk of not being met as a result
of nutrients (nitrogen and phosphorus), sediment and faecal matter passing
from primary production land-use activities into water bodies. In light of that,
the issue that we need to address is not whether primary production land use
should be controlled (it clearly needs to be), but rather what the most efficient
and effective form of control is in order to achieve the LWRP’s objectives
(recognising that as with the RPS discussed above, the LWRP objectives relate



to maintaining and enhancing water quality and to enabling social and
economic activities, including primary production).

[231] This is what we now discuss.

[232] We commence by stating our view that the nutrient management policies
(Policies 4.34 to 4.41), the section 9 RMA land-use rule regime (Rules 5.41 to
5.61), and the associated section 15 discharge permit regime (Rules 5.62 to
5.64) as finally recommended to us in the officers’ report appropriately
address many of the concerns expressed by submitters. We observe that the
finally recommended regime draws heavily on the detailed submissions and
evidence helpfully provided by submitters, including both those representing
farming interests and those representing environmental or conservation
interests. The final regime is described below, together with the way in which
we find it addresses the issues raised by submitters.

[93] The Hearing Panel’s report then addressed the details of the proposed nutrient
management regime. The Hearing Panel’s analysis of that regime is relied upon by
the Council as being part of its reasoning that must be read, together with its
acknowledgement of the required statutory test mandated by s 70(1) when assessing
whether compliance with that section was properly assessed. Illustrative of the

Hearing Panel’s analysis is its consideration of the rules as they relate to “red zones™:

e In ‘red zones’ a Permitted Activity for farming activities with moderate
leaching losses (less than 20kgN/ha/year) provided that a nutrient budget
is prepared (called a ‘nutrient loss calculation’) and nitrogen leaching
does not increase relative to a 2009 to 2013 benchmark period (called the
‘nitrogen baseline’). Not allowing any increase in leaching in the ‘red
zones’ (where water quality outcomes are not being met) is
fundamentally important for giving effect to NPSFM Policy A2, a point
made by several submitters. Specifying a five-year benchmark period
would address the concerns of submitters regarding the need to
accommodate year-to-year variation in leaching resulting from normal
farming activities and climatic conditions. The revised approach to
determining whether or not an ‘increase’ in leaching is occurring would
address the concerns of submitters who contended that the notified
provisions (an increase in leaching of 10% or more) would be either
inappropriate or impractical. We have already noted the suitability of a
Permitted Activity for farming activities losing only a small amount of
nutrients into the environment. We find that the same holds for farming
activities losing a moderate amount of nutrients, subject to the additional
requirements of preparing a nutrient budget and not increasing leaching
above the benchmark level.

* In ‘red zones’, prior to 2017, a Permitted Activity for farming activities
with greater than moderate leaching losses provided that a nutrient
budget is prepared and nitrogen leaching does not increase relative to the
2009 to 2013 benchmark period. After 2017 such farming activities
would require consent as a Restricted Discretionary Activity, and they
would be required to have prepared a Farm Environment Plan (FEP) in
compliance with Schedule 7 of the LWRP. We consider it appropriate



that the requirement to provide a FEP is accompanied by a requirement
for a land use consent (as opposed to a Permitted Activity) for the reasons
set out in the Lake Taupo 33 and Manawatu-Wanganui One Plan 34
Environment Court decisions that were drawn to our attention by several
submitters. We are satisfied that the requirement to prepare a FEP and
the commensurate adoption of individual farm scale ‘good management
practices’ will result in some reduction in existing nutrient losses and
some improvement in water quality because not all farms will currently
be implementing ‘good management practices’. In other words, the
ongoing degradation of water quality would be reduced, consistent with
NPSFM Objective A2(c). Given the widespread preparation of FEPs that
will occur in the near future we see no need to require arbitrary
reductions in existing leaching (such as reductions of 20% a year for 5
years) as was sought by some submitters. The preparation of FEPs is an
appropriate outcome pending the CRC’s consideration of the efficacy of
more direct controls on nutrient loss at a sub-regional level, including the
possible setting of catchment nutrient-load limits (as has occurred in the
Hurunui Waiau River Regional Plan) and the possible associated setting
of individual farm-scale nitrogen discharges allowances (NDA) based on
catchment loads, as and when the sub-regional sections 6 to 15 of the
LWREP are reviewed.

[94] The Hearing Panel’s report was accompanied by a schedule that set out its
decisions in response to the submissions received. In relation to the submissions
relating to the nutrient management rules as originally notified, including those made
by DOC, the Hearing Panel recorded that those rules were now recommended to be
replaced with new rules that would implement the Regional Plan’s policies in different
ways, therefore “it would be pointless for [the Panel]” to address each of those
submission points individually. The Hearing Panel recorded that it had considered the
substance of those submission points in deciding to recommend the proposed new
replacement rules, and adopted the reasoning for the new nutrient management rules
contained in the s 42A report (vol 4) for those rules—*“rules 5.41 to 5.64 — nutrient

management”.

[95] The report and recommendations of the Hearing Panel were adopted by the
Council on 5 December 2013. After the disposition of a number of appeals, including
by Fish and Game, the Council approved the Regional Plan on 13 August 2015, and

resolved to make it operative from 1 September of that year.

Analysis

[96] In Southland Regional Council v Southland Fish and Game Council, the Court
of Appeal observed that it could not be seriously disputed that a decision maker had



to be satisfied under s 70(1) that a proposed rule “would operationally ensure the
permitted activities would not likely give rise to the specified effects on receiving
waters after reasonable mixing”.*? The outcome mandated by the section was one that
“must be assured by the proposed rule before it is included in the regional plan”.*® In
accordance with its pleading that it had complied with that statutory obligation, it fell
to the Council to demonstrate, as part of the decision making process, that before

including r 5.63 it was satisfied the effects specified in s 70 were not likely to occur.

[97] The Council maintains it is apparent from the matrix of evidence, submissions
and reports (including the Hearing Commissioner’s recommendations report), and its
express acknowledgement at the time that the requirements of s 70 formed part of the
legal framework it was required to apply when undertaking its assessment, that it
appropriately addressed itself to that issue and satisfied itself of statutory compliance.
ELI argues that, while the nutrient management scheme may have been redesigned as
a result of the sch 1 process, it was not at all clear from the Hearing Panel’s
recommendations report whether compliance with s 70 was either addressed or
achieved. To the contrary, it was argued the only available inference from a review of
the material is that the Council did not carry out the necessary analysis in relation to

r 5.63 for it to include that rule in the Regional Plan.

[98] In assessing these competing submissions, the question of r 5.63’s compliance
with s 70 clearly cannot be considered in isolation from the nutrient management rules
that precede it in the Regional Plan, and upon which its application is reliant.
Rule 5.63 is framed in a manner that only permits discharges to the extent they are
authorised by land use rules. It follows that r 5.63’s compliance with the requirements
of s 70 has to be evaluated in the context of the wider suite of nutrient management
rules, of which it is part, and the extent to which the land use rules effectively regulated
permitted activities. The Council argued that when these rules are taken together, the
Hearing Panel had sufficient evidence before it and engaged in a necessary level of

analysis to allow it to properly evaluate whether the requirements of s 70 were met.

4 Southland Regional Council v Southland Fish and Game Council, above n 26, at [23].
8 At[23].



[99] ELI submitted that before including a permitted activity rule in a regional plan
it was necessary for the Council to approach its task in a structured way that involved
identifying the proposed activity rules in relation to which the assessment under
s 70(1) must be made, and considered sufficient evidence of the effects, or likely
effects, of the discharge of contaminants that may enter water. Only after assessing
the likelihood of the effects listed in s 70(1) by reference to the evidence addressing
that issue and providing reasons demonstrating why it was satisfied the statutory
requirements had been met, could the decision maker be validly satisfied of
compliance. However, the Council contended that no particular formal type of

evaluation was required to be undertaken.*t

[100] The Council points to the extensive nature of the decision making process,
which it submits, when viewed on a holistic basis, allows this Court to conclude the
Council satisfied itself that r 5.63 complied with the statutory requirements of s 70.
However, there is no written record of the assessment of the likelihood of the effects
set out in s 70 arising in relation to r 5.63 and the Hearing Panel’s recommendations
report did not explicitly address compliance with the section. Notwithstanding those
limitations, the Council argued the overarching determinative question was whether it
had sufficient evidence before it to determine whether the requirements of s 70 were

met.

[101] It was submitted it was not necessary for the decision maker to expressly refer
to all relevant considerations in making its decision. Drawing by way of analogy on
decisions regarding the notification of proposed planning instruments, it was argued it
was open to the Court to conclude on the available material there had been appropriate
consideration by the decision maker of the relevant statutory framework, including
s 70, as part of its decision.”® In that regard, it was noted that sch 1 of the Act allows
the decision maker to group together its decision in relation to a number of
submissions made to it and that it was not necessary to provide a decision specifically
in relation to each point raised in submissions. This presumably was a reference to

DOC and Fish and Game having put in issue the question of compliance with s 70.

4“4 At[23].
% Citing Duggan v Auckland Council [2017] NZHC 1540, [2017] NZRMA 317 at [79].



[102] The Council submitted, where s 70 has been specifically raised before the
Hearing Panel and it had recorded in its recommendation report the need to consider
the statutory requirement in reaching its recommendations to the Council, this Court
was not required to inquire further into that issue. As noted earlier, it was suggested
that to do so would involve the Court intruding on the merits of the Hearing Panel’s
assessment which cannot appropriately form part of a challenge by way of judicial

review.

[103] In the first s 42A report prepared for Hearing Group 1 it was asserted the
nutrient management rules had been designed “to ensure compliance with s 70 of the
RMA”. There was therefore from the outset an appreciation the nutrient management
scheme proposed as part of the Regional Plan was required to comply with this
statutory prerequisite. The Council has defended the judicial review proceeding on
that basis. It maintains when account is taken of the whole process by which the
Proposed Regional Plan was developed, the content of the reports received, the
evidence presented, and the submissions made, it can be reasonably concluded the
decision maker took into account the relevant matters required by s 70 when adopting

the final nutrient management scheme of which r 5.63 was a part.

Decision

[104] T accept the Council’s reliance on the overall effect and content of the process
by which the Regional Plan came into being is legitimately available when assessing
whether the Hearing Panel was both cognisant of s 70 and appropriately considered
itself satisfied the section’s requirements were met. However, in the absence of the
decision maker having explicitly addressed itself to the issue posed by s 70, and
expressly recorded its satisfaction that none of the listed adverse effects were likely to
arise, it was necessary for such a conclusion to be inherent from the documentary

record of the decision making process.

[105] That inferential reasoning is not available simply from being able to point to
the decision to include a permitted activity rule allowing for diffuse discharges as
having been the product of a process that placed compliance with s 70 in issue. As

noted earlier, unless it can be shown the issue has been “grappled with” by the Hearing



Panel and squarely decided on the basis of expressed reasons, it will not be open to
the Court, other than in the most obvious of cases, to conclude the decision maker was

satisfied none of the listed adverse effects were likely to occur.

[106] The statutory obligation of the decision maker to be satisfied of the
requirements of s 70(1), before including a rule in a regional plan that allows the
discharge of contaminants that may enter water as a permitted activity, was directly
raised by submitters and the subject of evidence. The assessment of that evidence was
a matter for the Hearing Panel. However, conflicting opinions were expressed
regarding whether the proposed nutrient management rules were likely to give rise to
significant adverse effects on aquatic life in the receiving waters. The s 42 report that
accompanied the Proposed Regional Plan recorded that some of the region’s water
bodies were in decline and experiencing adverse effects as a result of nitrogen loss.
The competing evidence of various submitters has been canvassed earlier in this

judgment.

[107] Taken as a whole, the state of the evidence regarding the potential impact of
the discharge of contaminants as a result of farming activities on the health of the
region’s waterways was, at best, equivocal. There was a clear controversy and
competing professional views expressed by expert witnesses. Against that evidential
background, the question of compliance with s 70(1) was clearly in play. This was not
a situation where the evaluation required by the decision maker regarding statutory
compliance could be considered self-evident.* It was a matter that was required to be
addressed and determined. Compliance with s 70 in the face of the competing
evidence and submissions could not be assumed. In large measure, the uncertainty of
the expert opinion regarding the efficacy of the proposed nutrient management rules,
in terms of their potential effects on water quality and consequent impact on aquatic
life, and the uncertainty of the science relating to nutrient loss, contributed, at least in

part, to the nutrient management rules being “completely rewritten”.

[108] The original proposed rules and the revised regime set out in the s 42A report

tendered for the purposes of Hearing Group 4 were based on the categorisation of areas

4 Southland Regional Council v Southland Fish and Game Council, above n 26, at [23].



of the region into “nutrient allocation zones”. Much of the controversy between
submitters and their experts centred on whether a correlation could properly be made
between a zone’s designation, in terms of nutrient levels and significant adverse
effects. Regrettably, rather than explaining how the redesigned nutrient management
scheme resolved this ambiguity in the evidence and the way the revised rules satisfied
it that significant adverse effects were not likely to occur, the Hearing Panel only
recorded that the submission points concerning these issues were now the subject of
new rules that would implement the Regional Plan’s policies in different ways. It was
noted the substance of those submission points had been considered when deciding to
recommend the proposed new replacement rules, and no further explanation was

proffered in respect of those submission points.

[109] Itis apparent from the way the nutrient management rules were almost entirely
revamped that considerable work was undertaken by the Council in response to the
evidence and submissions received as a result of the hearing process and further
analysis undertaken by its officers in an endeavour to improve the efficacy of the
nutrient management rules. It is also apparent there was considerable uncertainty
regarding the “quality and robustness of the science” relating to groundwater quality
and nutrient management. Settling on a nutrient management scheme that was, at least
initially, required to be applied across the Canterbury region, was no doubt an
extremely difficult and complicated undertaking. It required the Council to engage in
an assessment of appropriate nutrient loss calculations for various farming activities,
and the application of particular rules regarding nutrient discharges across a series of
different zones, in respect of which particular sensitivities applied and for which

approaches of varying strictness needed to be set.

[110] I have considerable reservations whether, in any practical sense, the statutory
test imposed by s 70 could realistically be applied to a proposed “region-wide”
permitted activity rule for diffuse discharges, or reasonably be assessed with any
degree of confidence given the variable states of freshwater bodies across the whole
region at the time, the range of factors that applied to each, and the acknowledged
uncertainties attaching to the available science. However, the difficulties associated
with devising a nutrient management scheme pending the development of bespoke

sub-regional rules for specific catchment areas did not, as a matter of law, abrogate the



Council’s obligation either to address the requirements of s 70(1), nor discharge itself
of the statutory obligation to satisfy itself that r 5.63, as a rule allowing the discharge
of contaminants as a permitted activity, was not likely to give rise to significant

adverse effects on aquatic life in the receiving waters.

[111] The acceptance by the Hearing Panel of new nutrient management rules in
substitution of the former proposed rules that were the subject of evidence and
submissions that put compliance with s 70(1) in issue was, by itself, no answer to the
question of whether statutory compliance with that section had been achieved. In the
absence of those rules, including a largely unchanged r 5.63 self-evidently being
effective in terms of achieving compliance with s 70, the Hearing Panel was at least
required to address itself to why it was satisfied on the basis of the new suite of nutrient
management rules that r 5.63 complied with s 70(1). There is no such analysis, nor
any statement explicitly recording its satisfaction with those requirements. It is not
open to the Court, in the circumstances, to conclude by implication that the Hearing

Panel, and therefore the Council, was so satisfied.

[112] This leads to what is likely evident from my previous conclusion, that the
Council did not give reasons for why it was satisfied r 5.63 complied with s 70(1).
While an ancillary point, the lack of reasons addressing compliance with s 70 in the
Council’s decision severely undermines its stance that its decision was valid. To the
extent the Council may place reliance on cl 10(3) of sch 1 to the Act, which declares
that a local authority is not required to give a decision in respect of each submission
in relation to provisions and matters raised in respect of a proposed plan, the difficulty
in the present case is more fundamental. The Council, having pleaded that it did satisfy
itself as to the requirements of s 70, needed to substantiate that claim from the
documentary record of its decision. For the reasons already traversed, I have been
unable to conclude the Council did satisfy itself of the required statutory test because
there is no record of it having explicitly done so in a situation where it is not otherwise

open to me to infer that must have been the case.



[113] In Westfield (New Zealand) Ltd v North Shore City Council, Keith J referred to
the “growing recognition of the obligation on public authorities to give reasons...”.*’
The Judge observed, in that case, that the record did not show how members of the
committee, in making its decision not to notify an application for a resource consent,
“addressed their minds” to how the information they had was adequate,
notwithstanding having been put on notice as to the issue of the adequacy of that

information. Keith J stated:*®

While the members may say that it was implicit that they were satisfied that
they had adequate information in terms of s 93(1), they do not say that and
they give no reasons for reaching that conclusion with its important
consequences, although they had been plainly put on notice on that matter.

[114] There are parallels with the present case, with the Council having been put on
notice after s 70(1) had been put in issue and made the subject of submissions and
competing evidence before the Hearing Panel. It was therefore required to address
that issue and explain how the latest iteration of the nutrient management rules
satisfied it that r 5.63 complied with s 70(1). Moreso because it was a controversy that

had contributed to the need to redesign those rules.

[115] I find the Council did err in its consideration and application of s 70(1) of the
Act when making its decision to include r 5.63 in the Regional Plan under sch 1 of the
Act. I do so because the decision making record does not allow me to conclusively
determine that it properly addressed itself to that issue, or had an adequate evidential

basis upon which to make that decision, and actually proceeded to do so.

[116] There are two other matters raised by ELI in respect of its challenge to the
decision to include r 5.63 in the Regional Plan. Because of my findings that the
Council erred by failing to properly address the requirements of s 70 before doing so,

they can be addressed relatively briefly.

47 Westfield (New Zealand) Ltd v North Shore City Council, above n 10, at [56].
® AL[55].



The background to the inclusion of r 5.50 (as notified)

[117] Earlier in this judgment, I traversed the background to the inclusion of r 5.50
as part of the nutrient management regime included in the Proposed Regional Plan.
The rule was introduced as a “catch-all” rule because of uncertainty whether diffuse
or incidental discharges resulting from farming activities would be considered
discharges for the purposes of the prohibition contained in s 15 of the Act. That has
since been confirmed.*® However, it was suggested as part of ELI’s argument that,
because of this uncertainty, it was doubtful the Council had considered it necessary to
assess nutrient leaching against s 70(1) because that was not considered to constitute
a discharge for the purposes of s 15. It was suggested the rule had been included only
as a contingency in case of a future contrary ruling, and that it was unlikely the Council

had undertaken a s 70(1) assessment.

[118] I do not consider this speculation advanced ELI’s argument. As is apparent
from the approach I have already adopted, whether the Council properly addressed
itself to the question of the requirements of s 70 is to be assessed against the relevant
documentary record. It is not necessary to make any determination as to the
circumstances which may have led the Council to not carry out the appropriate
assessment, only whether it can sustain its pleaded position that it did satisty itself that
the effects listed in s 70, including any significant adverse effects on aquatic life were
not likely to arise, before including a rule that allowed the discharge of contaminants

as a permitted activity.

[119] There is no dispute r 5.63’s compliance with s 70 turns on the associated
farming land use rules. I accept that may be viewed as having created the unusual
situation whereby compliance with s 70, which governs the inclusion of a rule
permitting discharges, essentially depends on the efficacy of s 9 land use rules to
satisfy the requirements of that section. However, the Council has accepted that is the

position, and I have assessed the challenge to r 5.63 on that basis.

4 Federated Farmers Southland Inc v Southland Regional Council [2024] NZHC 726 at [71]-[75].



Application to admit further evidence

[120] ELI applied to file further evidence in support of its application for judicial
review.”® That proposed evidence took the form of an affidavit to which is annexed
correspondence between an employee of the Council and an officer of the Ministry for
the Environment, together with related correspondence regarding the possible
amendment of ss 70 and 107 of the Act that took place in the latter part of last year.
The correspondence was obtained through a request under the Official Information

Act 1982.

[121] In broad outline, the official from the Ministry for the Environment sought
information regarding the application of s 70 in the Canterbury region. The official
inquired as to how many additional discharge consents might be required as a result
of s 70 being retained as part of the Act. The Council officer responded that it was
“not able to provide definitive numbers” and had to make some ‘“‘assumptions”
regarding “when the threshold of s 70 (particularly the “significant adverse effects”)
would not be met”. The officer stated that “We haven’t carried out work to identify

when the “significant adverse effects” threshold would be triggered”.

[122] In the absence of that information, the Council employee referenced

information that was available when the Regional Plan was developed. It was stated:

As part of developing the plan, catchments in Canterbury were classified Red,
Orange, Green, Light Blue or Pink, according to whether the water quality
outcomes in Table 1A and 1B in the Canterbury Land and Water Regional Plan
were being met (refer page 62).

Red zones are locations where [water quality] outcomes are not being met—
this includes, Waipara, Waimakariri, Selwyn Te WaiHora, Ashburton, Hinds,
Orari-Temuka-Opihi-Pareora, Waitaki, Wainono catchments (refer page 75 of
the plan).

[123] The Council officer then stated:

If we use Red Zones as a proxy for areas where the “significant adverse
effects” test may not be met, there are tens of thousands of activities that are
authorised by permitted activity rules in our plans, that may not meet the
“significant adverse effects test”.

% High Court Rules 2016, 1 7.7.



[124] The employee noted that two types of activity were relevant to understand the
“tens of thousands” figure, one of which was diffuse discharges associated with

farming activities permitted by r 5.63

[125] ELI sought to introduce this evidence for the purpose of impeaching the
Council’s stance that it had addressed s 70(1) when deciding to include r 5.63 as part
of the nutrient management scheme provided by the Regional Plan, and concluded

there was compliance.

[126] The Council objects to the admission of this evidence on the basis that it does
not prove or disprove anything of consequence to the determination of the proceeding
and is therefore not relevant.® It submitted the Council’s decision to include r 5.63
was made in August 2015 when it resolved to partially approve the Proposed Regional
Plan, including the region-wide nutrient management rules, which included that rule.
The correspondence which is sought to be introduced occurred in late-2024, some nine
years after the Council’s decision. It was submitted statements by an officer of the
Council in 2024 cannot inform this Court’s consideration of whether the Council at
the time it approved r 5.63 properly addressed the requirements of s 70. It was
submitted the statements did not form part of the Council’s decision making process
the subject of the proceedings, nor do they inform as to whether it was satisfied of the
requirements of s 70 on the basis of the content of the rules recommended to it by the
Hearing Panel. In that regard, the Council referred to the Court of Appeal’s
observations in Roussel Uclaf Australia Proprietary Ltd v Pharmaceutical
Management Agency Ltd to the effect that it was not appropriate to allow material that
was not before the decision maker and had been largely brought into existence after
the impugned decision was made, nor to do so essentially for the purpose of casting

doubt on the “substantive reasonableness of the decision”.%?

[127] I do not consider the proposed additional evidence should be admitted. The
views, assumptions, or analysis of a Council employee responding to an inquiry for

the purposes of an entirely different process involving potential legislative reform,

51 Evidence Act 2006, s 7(2).
%2 Roussel Uclaf Australia Proprietary Ltd v Pharmaceutical Management Agency Ltd [1997]
1 NZLR 650 (CA) at 14.



would have to be accompanied by a raft of caveats, which would largely render the
material incapable of proving anything of consequence to the Council’s decision to
include r5.63 in the Regional Plan. ELI’s argument for the admission of this
information is premised on the Council officer’s responses being able to be accurately
transposed without qualification or further explanation to the documentary record of

the Hearing Panel’s decision making that was adopted by the Council in 2015.

[128] In large measure, the proposal by the Council officer to use the classification
of various zones as a de facto means of drawing conclusions regarding water quality,
and thereby the presence or otherwise of “significant adverse effects”, has strong
echoes of the controversy between expert witnesses regarding whether the same type
of information may accurately inform, or observe, compliance with s 70. Reference
to a Council employee’s efforts to provide information of what might be gleaned from
that classification system some nine years after the Hearing Panel heard expert opinion
directly on the same issue does not assist the question of whether the Council gave

proper consideration to the question of statutory compliance with s 70.

[129] Similarly, the utility of using the correspondence for the purpose of drawing
inferences from the collateral submission that the Council was lobbying central
Government to amend s 70 because it was concerned it could not establish statutory
compliance with that section and could result in the spectre of tens of thousands of
consents possibly being required is speculative at best. Moreover, whatever concerns
the Council may currently have regarding the efficacy of parts of its Regional Plan do
not objectively inform the exercise the Court must perform on an application for
judicial review which must be focused on the approach taken by the decision maker
based on the information that was before it—in this case, at the time the nutrient

management rules, including r 5.63, were approved for inclusion in the Regional Plan.

[130] For these reasons, the application to admit this additional evidence is declined

and the material attached to the additional affidavit was put aside.



Is the challenge barred by s 83?

[131] The Council relies on s 83 of the Act as a statutory bar that prevents ELI’s
challenge to its decision to include r 5.63 in the Regional Plan. Section 83 of the Act

provides:

83 Procedural requirements deemed to be observed

A policy statement or plan that is held out by a local authority as being
operative shall be deemed to have been prepared and approved in
accordance with Schedule 1 and shall not be challenged except by an
application for an enforcement order under section 316(3).

[132] The Council maintains that, in accordance with s 83, the Regional Plan has
been held out by it as being operative and is deemed, pursuant to that section, to have
been prepared and approved in accordance with sch 1 of the Act. It follows, in its
submission, that the Regional Plan cannot be challenged other than by an application
for an enforcement order under s 316(3). No application for such an order was
received by the Council within the statutory time limit of three months after the date

on which the Regional Plan became operative.>?

[133] In response to this pleaded defence, ELI submits that its challenge does not
relate to the sch 1 requirements, but that its application for review is concerned with
the statutory precondition imposed by s 70(1) of the Act to the making of a permitted
activity rule, and that, while s 83 ousts procedural challenges based on non-
compliance with the sch 1 process, the provision was not intended to prevent judicial
review of the lawfulness of a rule included in a regional plan. It points to the headnote
to the section, "Procedural requirements deemed to be observed”, as indicative of the
scope of challenges barred by s 83 being limited to the alleged breach of procedural

requirements stipulated in the process set out in sch 1 of the Act.

[134] The Council argues to the contrary. It submits that, by definition, a regional

1,* which must

plan is an operative plan approved by a regional council under sch
have been prepared in accordance with the process set out in that schedule. The

Council submits that an allegation that the requirements of s 70 were not complied

S RMA, s 316(3).
% Section 43AA, definition of “regional plan”, para (a).



with in the course of the sch 1 process that culminated in the Hearing Panel making
its recommendations, and subsequently the Council its decision, is a challenge to the
requirement of ¢l 10 of sch 1 that the Council “give a decision on the provisions and

matters raised in submissions”.>®

[135] Because compliance with s 70 was raised in submissions on the Proposed
Regional Plan and was the subject of evidence and legal submissions during the
hearing, the Commissioners were required under sch 1 to address that matter in its
recommendations report to the Council. It was argued that it follows that compliance
with s 70 when making the rules was also a requirement of sch 1, being the only
process by which such rules could be made. Furthermore, any defect or error made
by the Council in its consideration or application of that section was made in the course
of the sch 1 process. Once the Regional Plan became operative, s 83 immunised the
plan, including its rules, from challenge, other than within the limited timeframe
provided for an application for an enforcement order under s 316(3), or the prior taking
of an appeal on a question of law against the Council’s decision in accordance with

the applicable statutory appeal process.>®

The interpretation of privative provisions

[136] Section 83 falls into the category of legislative provisions known as privative
clauses which seek to restrict or exclude a person’s access to the jurisdiction of a court,
including for the purposes of judicial review, to which they would otherwise be
entitled. There is a presumption against privative clauses being interpreted to exclude
the supervisory jurisdiction of the Court where it is alleged a decision maker has made

an error of law.>’ The Court of Appeal has observed:*®

[29] In the interpretation of statutory provisions which exclude the
jurisdiction of the High Court to review decisions of statutory authorities for
error of law, there is a strong presumption of interpretation that it was not
Parliament’s purpose to allow the decision maker finally to decide any
question of law: Bulk Gas Users Group v Attorney-General [1983] NZLR 129,
133 per Cooke J. Even where the decision is one of the District Court acting
as an appellate tribunal, in considering the scope of a particular privative

5 Schedule 1, cl 10(1).

% Environment Canterbury (Temporary Commissioners and Improved Water Management) Act,
ss 66(2) and 53.

ST Phan v Minister of Immigration & Anor [2010] NZAR 607 (HC) at [32].

8 Ramsay v Wellington District Court [2006] NZAR 136 (CA) at [29].



provision the Court will proceed on the basis that it is unlikely that Parliament
would wish to give absolute protection to a decision in spite of it being ultra
vires and outside of the scope of the decision-maker’s power...

[137] This presumption in favour of construing privative clauses narrowly, so as not
to oust the Court’s supervisory function, is strengthened by s 27(2) of the New Zealand
Bill of Rights 1990 (NZBORA) which declares a right to judicial review. Such clauses
are to be construed in a manner consistent with the rights and freedoms contained in
NZBORA unless the only reasonable meaning the provision can be given is one

excluding judicial review.*

[138] However, where Parliament’s intent is clear, the courts will recognise that a
privative clause may operate effectively to bar proceedings of the kind described in

the clause as excluded. In O’Regan v Lousich, Tipping J stated:*°

It is, of course, perfectly possible for Parliament to provide, if it chooses, that
the decision of a particular decision maker shall not be impugned on certain
bases or indeed on any basis. With most types of tribunal and decision maker
there is a presumption that Parliament does not intend the decision to be
conclusive irrespective of errors of law, unfairness or unreasonableness: see
Anisminic and Racal. 1t is nevertheless possible for Parliament to make such
a decision conclusive, in the sense of being immune from review by the High
Court on any basis, if sufficiently clear words are used. In general, privative
provisions are strictly construed against such a conclusion.

[139] The presumption against the exclusion of review rights may also be displaced
where Parliament has prescribed that the same matters can be addressed through the
exercise of appeal rights created by that statute which can be construed as being of
equal breadth.%! In Ramsay v Wellington District Court, the Court of Appeal held that
a privative provision in s 134(4) of the Accident Insurance Act 1998 was effective in
preventing an application for judicial review. It was acknowledged there was a strong
presumption that provisions, which purported to exclude the Court’s jurisdiction to
review decisions of statutory authorities for errors of law, ought not allow the decision
maker to finally decide a question of law. However, this presumption did not apply
because s 134(4) of that Act did not genuinely exclude the jurisdiction of this Court,

but required challenges to decisions made under the Act to be brought pursuant to a

% New Zealand Bill of Rights Act 1990, s 6.
80 O’Regan v Lousich [1995] 2 NZLR 620 at 627 (HC).
61 See Ramsay v Wellington District Court, above n 58, at [31] and [33].



prescribed procedure of statutory review and appeal. While a person was entitled to
seek judicial review if the issues raised were capable of decision under the statutory

process as errors of law, the proceeding was barred. McGrath J stated:5?

[30] In the context of the 1998 Act, however, s 134(4) is not a provision
which generally excludes the jurisdiction of the High Court. It rather requires
that challenges to decisions made under the Act, concerning rights to
compensation, be brought under a prescribed procedure involving an initial
statutory review, which can be followed by an appeal on the merits to the
District Court. ...

[31] As Goddard J observed in Accident Compensation Corporation v
Wellington District Court [2001] NZLR 268 the statutory procedure is
intended to ensure that disputes concerning Corporation decisions are speedily
and finally resolved through a straightforward statutory process of
administrative review, followed by a right of general appeal to the District
Court. Further appeals to the High Court and Court of Appeal are restricted.
They are confined to questions of law and require leave. Section 134(4)
provides that this regime excludes other remedies including those available in
judicial review. To the extent that challenges for error of law including those
of the District Court, are amenable to resolution through this process the
restrictive presumption as to Parliament’s purpose and expectation in enacting
s 134(4) has no application. ...

Analysis

[140] Section 83 may be considered to be an example of a subset of privative clauses
that have been referred to as “exclusive alternative remedy clauses”.®® The Council
points to two avenues of appeal provided by the statutory scheme that would have
permitted the Council’s approach to the application of s 70 to have been tested. Firstly,
s 66 of the Environment Canterbury (Temporary Commissioners and Improved Water
Management) Act 2010 and s 299 of the Act provided a means by which a person who
has made a submission on a proposed regional plan may appeal to this Court on a

question of law, and thereafter to the Court of Appeal.®

[141] In the context of the present case, Fish and Game New Zealand utilised that
appeal process to challenge whether the nutrient management rules complied with the
requirements of s 70. The appeal was settled and ultimately not pursued, but it is

notable that Fish and Game’s notice of appeal identified as questions of law:

2 Ramsay v Wellington District Court, above n 58, at [30]—[31].

83 Graham Taylor Judicial Review: A New Zealand Perspective (4th ed, LexisNexis, Wellington,
2018) at [2.62].

6 RMA, s 308.



c. Whether the Council has erred in failing to satisfy itself that the effects
specified in section 70(1)(g) of the Resource Management Act 1991
are not likely to arise?

h. Whether the Council erred in failing to satisfy itself that the effects
specified in section 70 (1) of the Resource Management Act 1991 are
not likely to arise, with the permitted discharge rules in the red
nutrient allocation zones?

1. Whether, given the Plan's classification of the red nutrient allocation
zones as areas where water quality outcomes are not being met, there
was any reasonable evidential basis for a finding that the requirements
of section 70 were met?

[142] The second identified means of challenge is preserved by s 83 itself. Section
316 of the Act relevantly provides:

316  Application for enforcement order

(1) Any person may at any time apply to the Environment Court in the
prescribed form for an enforcement order of a kind specified in
paragraphs (a) to (d) of section 314(1), or in section 314(2).

3) An application for an enforcement order under section 314(1)(f) may
be lodged—

(b) by any other person, no later than 3 months after the date on
which the policy statement or plan becomes operative.

[143] Section 314 of the Act provides:

314 Scope of enforcement order

(D An enforcement order is an order made under section 319 by the
Environment Court that may do any 1 or more of the following:

® where the court determines that any 1 or more of the
requirements of Schedule 1 have not been observed in respect
of a policy statement or a plan, do any 1 or more of the
following:

(1) grant a dispensation from the need to comply with
those requirements:



(i1) direct compliance with any of those requirements:

(iii)  suspend the whole or any part of the policy statement
or plan from a particular date (which may be on or
after the date of the order, but no such suspension
shall affect any court order made before the date of
the suspension order).

[144] This avenue of challenge can be exercised once the plan has become operative,
on the date of its public notification.®® The responsible local authority may approve
the regional plan once all submissions or appeals have been disposed of.%®
Clause 10(1) of sch 1, set out at [32], provides that a local authority “must give a
decision on the provisions and matters raised in submissions, whether or not a hearing
is held” on the proposed plan concerned. Clause 17(1) provides that a local authority
shall approve a proposed plan once it has made any amendments or variations.
Because s 70 was raised in submissions, for which the Council was required to give a
decision, it was submitted an application for an enforcement order could have been
made to the Environment Court, pursuant to s 316(3)(b) and 314(1)(f) of the Act, for
the purpose of determining whether that requirement of sch 1 had been observed in
respect of the Regional Plan, and from which, in turn, an appeal on a question of law

to this Court could then have been brought.

[145] Because of the existence of these dual rights of challenge, it was submitted the
ordinary presumption that applies to read down the effect of privative clauses is
capable of being rebutted. The availability of these alternative avenues to obtain
outcomes that could otherwise be sought by way of judicial review potentially means
that s 83 can be read in a manner consistent with its ordinary, natural meaning, and
distinguishes the provision from the approach that may otherwise have been required
by Anisminic Ltd v Foreign Compensation Commission and Bulk Gas Users Group v
Attorney-General,®” which was premised on the orthodox assumption that Parliament

would not have intended to entirely oust the Court’s jurisdiction. Being satisfied s 83

8 RMA, sch 1, cl 20.

Schedule 1, cl 17(2).

67 See Graham Taylor, above n 63, at [2.62]; and Anisminic Ltd v Foreign Compensation Commission
[1969] 2 AC 147,[1969] 1 All ER 208 (HL), applied in Bulk Gas Users Group v Attorney-General
[1983] NZLR 129 (CA).



is capable of being given its meaning on the basis of the plain wording of the section,

I turn to the issue of how the provision is to be interpreted and applied.

[146] ELI argued that a rule in a regional plan can be challenged so long as that
challenge is not dependent on procedural non-compliance with the requirements of
sch 1. It submitted that s 83 was not designed to prevent substantive challenges such
as non-compliance with s 70 of the Act. ELI submitted the obligation on the Council
to assess s 70 as part of the plan making process and to be satisfied of compliance with
that section arises independently of any issues raised by submitters on a regional plan,
or conformity with the sch 1 process. It does not arise from any obligation on the
Council imposed by sch 1 requiring it to give a decision on “the provisions and
matters” raised in submissions. ELI argued the validity of the Council’s decision to
include r 5.63 must be tested against the Council’s assessment of the requirements of

s 70, rather than compliance with sch 1.

[147] In support of its position, ELI relied upon a decision of this Court made in
respect of a statutory predecessor to s 83 that formed part of the Town and Country
Planning Act 1953. Section 28(2A) of that Act provided:

(2A)  Upon the Council’s approval being so signified and publicly notified
in respect of any such scheme or section, it shall be conclusively
presumed for all purposes, except an application to the Board under
section twenty eight A of this Act, that all the requirements of this Act
and of the regulations made thereunder in respect of the scheme or
section have been observed and complied with.

[148] In Attorney-General v Mt Roskill Borough an ordinance of the local town
planning scheme that provided the council with the power to “absolutely” dispense
with “all bulk and location” requirements for buildings in a residential zone was held
to be ultra vires to the Town and Country Planning Act because such a wide power
could not be reconciled with the obligation imposed by the statute for provision to be
made in a district scheme for the positioning, height and design of buildings.®® The
Court referred to s 28(2A) in its initial review of the applicable legislation, but made

no further mention of that provision in its judgment.

8 Attorney-General & Robb v Mt Roskill Borough [1971] NZLR 1030 (SC).



[149] It does not appear to have been argued that s 28(2A) applied, and the Court did
not consider itself constrained in exercising its jurisdiction to review the vires of the
ordinance, or from concluding that such “a wide summary dispensing power” could
not be reconciled with the protection the Act and regulations had “been at pains to
preserve”. The ordinance was therefore held to be invalid.%® ELI submitted the Court
in that case had not been dissuaded from reviewing the validity of the ordinance either
by the now repealed s 28(2A) itself, or because an alternate process of challenge,
similar to that provided by s 314(1)(f) of the present Act, had been expressly preserved
by carving out an exception to the presumed conclusivity of s 28(2A) that the scheme

complied with all the requirements of the statute by preserving an avenue of challenge.

[150] However, the Council points to more recent cases that have considered and
applied s 83 to exclude judicial review. In Protect Pauanui Inc v Thames Coromandel
District Council (Protect Pauanui), the applicant sought to review a council’s decision
regarding a variation to its proposed district plan.”® It was alleged the council had
breached various obligations imposed on it by the Act in making its decision to rezone
land. These included deficiencies in the notification process; the acceptance of a
submission by the owner that the land be rezoned despite such a proposal being outside
the scope of the proposed variation; and bias. After referring to a number of earlier

cases, Wylie J considered the application of s 83 to the first two challenges:

[71] Inmy view, s 83 is clear in its terms. The grounds advanced by Protect
Pauanui, and detailed in (a)—(c) above, each involve the preparation and
approval process under Schedule 1. Section 83 applies in its terms. Unless
there is a challenge by way of an application for an enforcement order under
s 316(3) brought within the applicable time limit, the variation is deemed to
have been prepared and approved in accordance with Schedule 1. If no
challenge is made, that is the end of the matter. The policy behind the section
is clear. All who deal with district plans, including Councils, landowners,
developers, purchasers, lessees, and the like, need certainty once a proposed
plan, (which by definition at the time, included a variation) is held out as being
operative and the timeframe put in place by s 316(3)(b) has expired. It would
be intolerable if a disgruntled litigant could challenge the validity of a plan on
procedural grounds some years later. The need for certainty provides ample
public policy justification for s 83, and requires that it be given its clear
meaning. There is, in my judgment, no justification for reading the section
down. Rather, there is every reason for not doing so.

89 At 1044.
0 Protect Pauanui Inc v Thames Coromandel District Council [2013] NZHC 1944, [2014] NZRMA
91.



[151] The Court dealt with the allegation of bias on its merits, but noted it was
arguable that s 83 precluded that challenge as well. As it was not fully argued, the

issue was taken no further.’?

[152] ELI emphasised that the alleged errors to which s 83 was held to apply in
Protect Pauanui were issues that could have been raised with the Environment Court
under s 316(3), but, moreover, were all procedural arguments that were described by
the local District Council as being part of the preparation and approval process that

were clearly caught by s 83.7

[153] Taccept this Court’s focus in Protect Pauanui was expressly described as being
on “procedural” compliance with sch 1. Arguably, however, the ambit of the owner’s
proposal that the land be rezoned for housing, which was ultimately adopted by the
council, despite the proposed variation before the Court being to rezone the land for
recreational use, was a significantly more substantive issue than simply procedural
compliance. It is also to be acknowledged that Wylie J, in making his decision,
observed the intolerableness of a disgruntled litigant being able to challenge the
validity of a plan on procedural grounds some years later. However, care is required
when interpreting the use of the term “procedural” in the context of an application for
judicial review which is primarily concerned with challenges to acts of decision-

makers on compliance or process grounds, rather than the substance of their decisions.

[154] In confirming s 83’s application in Protect Pauanui, Wylie J referred to earlier
cases that involved the application of s 28(2A) of the repealed Town and Country
Planning Act on a broader basis than appears to have been taken in Mt Roskill. In

Wellington City v Cowie, North P observed, in respect of s 28(2A):

Now [ think it is plain enough that once the district scheme has become
operative in accordance with the provisions of s 28, no Court is entitled to
examine into the question whether there had been any failure on the part of
the council to comply with any of the requirements of the Act or regulations
in the preparation, completing or changing of its district scheme. But prior to
that point of time, a person attacking the legality of a district scheme is not
faced with a conclusive presumption that all the steps taken by the council had
been observed and complied with. ...

o A[83].
2 At[63] and [64].
8 Wellington City v Cowie [1971] NZLR 1089 (CA) at 1103.



[155] In Ellett v Manukau City Corporation, Mahon J, after considering the absence
of any notification to or awareness on the part of the applicant of the registration of its
land as a “place of holistic and scientific interest, and of natural beauty” under the

local authority’s Code of Ordinances, held:"*

I can have no doubt that Mr Bollard is right in his argument that s 28 (2A) is
indeed a bar to the submissions in the present case founded upon locus standi
and upon the alleged breach of the rules of natural justice. The natural justice
point is the material argument in this context and while it may seem on the
surface a severe construction of the statute to say that the transformation of a
proposed scheme to an operative scheme completely bars any recourse to the
courts against a restriction placed on an owner's land without his knowledge,
nevertheless the words of s 28 (2A) must be given their plain effect. ...

By s 28 (2A) of the Town and Country Planning Act, in which the phrase
"conclusively presumed" is also used, the legislature has determined that the
presumption of validity is to be conclusive for all purposes except in the case
of an application to the board under s 28 A. The point seems to me to be free
from any doubt. No matter what injustices an owner of land may have
sustained and no matter what remedies he may have had at common law or
under the Judicature Amendment Act 1972 or under the Town and Country
Planning Act itself arising out of the procedures adopted to impose restrictions
upon the use of his land, all such remedies disappear as from the date when
the relevant district scheme becomes operative. His only recourse from that
time is to apply to the Town and Country Planning Appeal Board under s 28 A
within the time limited for that purpose. No doubt extreme injustices may
occur, just as they may and do occur under the penal provisions of the
Transport Act governed by the same type of conclusive presumption to which
I have been referring. But in the case of each statute the legislative policy has
been to subordinate occasional individual injustice to the wider interests
which each statute is designed to effectuate. For the various reasons given
above, I therefore conclude that the application cannot succeed.

[156] In a more recent case under the present legislation, this Court held that, even
where the Council’s actions were ultra vires, s 83 prevented any challenge. It was held
to be a “complete answer”.” In Wylie v Clutha District Council, the local authority
erroneously included land within a Coastal Marine Area in a planning map that formed
part of its District Plan. It was accepted that by doing so the District Council had
exceeded its jurisdiction. The issue for this Court was framed as whether, as a matter
of law, s 83 of the Act precluded the granting of relief in respect of an action by the

Council affecting the rights of land owners which had been found to be ultra vires.’

4 Ellett v Manukau City Corporation [1976] 1 NZLR 345 (SC) at 351-352.
S Wylie v Clutha District Council [2005] ELHNZ 438 at [42].
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[157] It was submitted the erroneous insertion of a line on the planning map had not
occurred as a result of a process required by the first schedule and was ultra vires.
Because it was done outside the statutory process, it was argued the inclusion of the
erroneous map was not mere non-compliance with a procedural step, but an action that
had not formed part of any lawful process at all. It was submitted that s 83 did not

apply to an ultra vires act and was only intended to apply to mere procedural defects.

[158] Despite the council’s actions being accepted as having been ultra vires, this
Court accepted the District Council’s argument that the erroneous inclusion of the land
had arisen through conducting a process under the first schedule. John Hansen J

held:"’

[34] While the line may have been drawn in error, it was done in the
context of submissions made pursuant to clause 6 of the First Schedule. As
Mr Page submitted, the Environment Court was correct to find:

[79] ...the Council would not have been in a position to issue a decision or alter
the Plan but for it conducting a process under the First Schedule. ...

[35] Under clause 10 of the First Schedule the Council had the power to
draw the boundary. While clearly the Council went too far, through the
consultant’s error, that in my view does not undermine the Environment Court
finding that the decision arose through the conducting of a process under the
First Schedule.

[36] Iaccept Mr Page’s submission that “deemed” in the section carries its
usual definition of “conclusively presumed” (Duran v North (supra)). Given
the matter is outside the three month timeframe, the Plan, which has clearly
been held out as operative since 1998, is conclusively presumed to have been
prepared and approved in accordance with the First Schedule. The time has
passed for the Appellant to challenge pursuant to s316(3)(b).

[159] ELI submitted that Wylie v Clutha District Council is limited to the making of
a planning line on a map that was ultra vires and distinguishable on its facts. However,
the approach taken by this Court to the plan having been deemed, or “conclusively
presumed” to have been prepared and approved in accordance with sch 1, and
therefore as having a finality that precluded challenge, has since been endorsed by the

Court of Appeal, albeit in the different setting of a criminal prosecution under the Act.

[160] In Vortac New Zealand Ltd v R, the appellant sought to appeal its convictions

on charges arising from work it had undertaken on a property without a resource

" Wylie v Clutha District Council, above n 75.



consent and the continuation of that work in the face of an abatement notice.”® As part
of the appellant’s defence, it challenged whether the property lay within a floodable
area for the purposes of the local district plan. While the property was shown to be
located in such an area in the relevant planning map and that it experienced inundation,
it was contended this had been the result of the council’s unlawful discharge of
stormwater and that, consequently, the property ought not be regarded as within a

floodable area for the purposes of the district plan.

[161] In response to that challenge, the Court of Appeal observed that, as a general
principle, a defendant charged with a breach of subordinate legislation is entitled to
resist the charge by challenging its validity, but that Parliament had, by s 83 of the Act,
precluded such a challenge to the district plan.”® It was argued by the appellant that
s 83 does not have the effect of precluding a collateral challenge because the purpose
of that provision was to protect against procedural irregularities, not against the
council’s own unlawful actions. It was submitted the fact the land lies within a
floodable area was not due to a procedural error or irregularity but to the council’s

unlawful conduct.®? In response, the Court of Appeal held:

[41] In our view s 83 precludes challenge to the validity of the District
Plan’s inclusion of [the property] in the floodable area in the context of a
prosecution. The circumstances of this case may helpfully be compared with
those in Wylie v Clutha District Council. That case concerned land shown in a
district plan as being within a Coastal Resource Area (CRA). The Council
accepted that the land should not have been included in the CRA — it had
been included as a result of a consultant’s error. Nevertheless, an application
by the landowner for declarations as to the planning status of the land failed
on the ground that the district plan could only be challenged in accordance
with s 83. John Hansen J accepted that “[w]hile the line may have been drawn
in error, it was done in the context of submissions made pursuant to clause 6
of the First Schedule”.

[42] The same can be said in the present case. Even assuming that [the
property] suffered inundation as a consequence of wrongdoing by the Council,
its inclusion in the floodable area was still the product of the Schedule 1
process and can only be challenged on the narrow grounds permitted by s 83.

8 Vortac New Zealand Ltd v R [2021] NZCA 200, (2021) 22 ELRNZ 644.
T AL[36].
0 At[40].



Decision

[162] The inclusion of r 5.63 in the Regional Plan was the product of the mandated
sch 1 process. The question of compliance with s 70 was undoubtedly engaged as part
of that process. It was the subject of submissions and evidence before the Hearing
Panel, in respect of which, in accordance with that statutory process, the decision
maker was required to give a decision.®! It was alleged the Hearing Panel failed to
properly do so, and that issue was able to be pursued on appeal as a series of questions
of law to this Court, in accordance with the applicable statutory framework, which
extended potentially to a further appeal to the Court of Appeal.®? Another means of
challenge was provided by way of an application for an enforcement order under
s 316(3) of the Act that could have been exercised after the Regional Plan became

operative, but which was subject to a statutory time limit.

[163] The provision of a bespoke appeal process and the imposition of a time limit
reflects the strong policy reasons, of the type outlined by Wylie J in Protect Pauanui
Inc, that justify the restrictions imposed on the scope of challenge to a regional plan
after it becomes operative. There is a need for certainty. Arguably, the present
application for judicial review is a case in point, with the proceeding having been
brought only very many years after the Regional Plan became operative. Over that
period, both the Council and a multitude of stakeholders have relied on its terms and

been entitled to depend on the validity of its provisions.

[164] Having regard to the approach taken in the cases I have reviewed, including by
the Court of Appeal in Vortac New Zealand Ltd, 1 am satisfied that any challenge to a
constituent element of the Regional Plan, including r 5.63 which was the product of
sch 1, must be limited to the prescribed appeal process which forms part of the
applicable statutory framework and the time limited procedure to apply for an
enforcement order prescribed by s 83. Notwithstanding a failure to prove compliance
with a statutory prerequisite, or any failure or error by the Council to properly consider
and apply s 70, I am satisfied s 83 of the Act excludes ELI’s challenge to the validity
of r 5.63.

8. Environment Canterbury (Temporary Commissioners and Improved Water Management) Act,

ss 66(2) and 53.
8  RMA, s 308.



Relief

[165] In the event the Council was unable to demonstrate that its decision to include
r5.63 in the Regional Plan was validly made, or, alternatively, the challenge to the
rule’s legality was not barred by s 83 of the Act, the Council argued the Court should
exercise its discretion to decline ELI relief. In particular, that no order quashing the
Council’s decision to include r 5.63 in the Regional Plan should be made and any
remedy limited to declarations of relief. Because I have found s 83 bars the current
proceeding, it is not necessary for me to address the question of relief. However, in
the circumstances of this case, I consider there is merit in the Council’s submission
that any relief should be limited. In large part, many of the considerations put forward

in support of the Council’s position reinforce the policy rationale for s 83’s application.

The discretion

[166] The Court retains a discretion to refuse relief, even where there is found to

83

have been reviewable error.®® Generally some form of relief will be considered

appropriate,2* and the Court of Appeal has held that where a decision is found to be
unlawful there “must be extremely strong reasons to decline to grant relief”.®®
However, the Court can take into account the needs of good administration, any delay
or other disentitling conduct by the claimant, the effect on third parties, the commercial
community or industry, and the utility of granting a remedy, when considering whether

to exercise its discretion to quash an unlawful decision or grant another remedy.®® The

Court of Appeal has summarised the approach to be taken in the following terms:8’

[61] In principle, the starting point is that where a claimant demonstrates
that a public decision-maker has erred in the exercise of its power, the claimant
is entitled to relief. The usual assumption is that where there is “substantial
prejudice” to the claimant, a remedy should issue (see Murdoch v New
Zealand Milk Board [1982]2 NZLR 108 at p 122. This is evident from Unison
Networks Ltd v Commerce Commission [2007] NZCA 49, where this Court
refused to grant relief, notwithstanding a finding that the Commerce
Commission had acted unlawfully, on the basis that overturning the
Commission’s decision would occasion considerable disruption to the
electricity industry and its consumers. The majority nevertheless took note of

8  Judicial Review Procedure Act 2016, s 18.

8 Ririnui v Landcorp Farming Ltd [2016] NZCA 62, [2016] 1 NZLR 1056 at [112]; P v District
Court at Manukau [2022] NZHC 1102 at [110].

8 Air Nelson Ltd v Minister of Transport [2008] NZCA 26, [2008] NZAR 139 at [60].

8 At[59].

7 At[61].



“strong cautions against exercising the discretion not to set aside an unlawful

decision” (at para [81]).
[167] Had s 83 not had application, the Council acknowledged the identification of
reviewable error in the Council’s decision to include r 5.63 would likely to be
appropriately met with some form of declaratory relief, but that in the circumstances
it would not have been appropriate to quash the Council’s decision. A number of
factors were identified as justifying the denial of such an order. These include the
extensive delay that has been occasioned in bringing the challenge since the Council’s
decision and its promulgation of the Regional Plan; the significant prejudice to third
parties who have ordered their affairs in reliance upon the validity of the nutrient
management framework, of which 5.63 is a part; and the potential consequences from
being presently engaged in non-compliant land use activities. Absent a valid rule
permitting incidental or diffuse farming discharges, individual resource consents

would be required by land users to achieve compliance with s 15 of the Act.

[168] Similarly, it was submitted the Council, and therefore ratepayers, would be
prejudiced as a result of the administrative costs and resources required to be incurred
to rectify the legal position by having to process large volumes of consent applications.
It was submitted the anticipated level of disruption was disproportionate when
compared with the negligible effect the quashing of the rule would realistically have
on addressing freshwater environmental concerns in the region given the sub-regional
planning framework which now applies to stressed catchments that has overtaken the

region-wide rules, of which r 5.63 was a part.

Delay

[169] ELI commenced its proceedings in December 2023, some 10 years after the
Council made its decision to accept the recommendations of the Hearing Panel and
almost eight years on from the Council’s decision to approve the Regional Plan,
following the disposition of a number of appeals brought in accordance with the sch 1
process. The Council submitted that delay compounds the potential prejudice that will
be suffered by parties who have relied upon the regulatory framework provided by the

nutrient management rules, including r 5.63.



[170] In Te Iwi o Ngati Tukorehe Trust v Horowheuna District Council, this Court
reviewed relevant considerations that arise from delayed proceedings.®® It was noted
there is an obligation on an applicant for judicial review to act with due diligence and
speed, and that where there has been extensive delay there is an onus on that party
to adequately explain why that has occurred.®® It was noted that it was particularly
important in the context of a resource consent because the successful applicant needs
to be able to have confidence in the validity of their authorisation to order their affairs
and plan their activities accordingly. The Council argued the same considerations
apply to the rules of a regional plan, upon which communities are entitled to rely as

the applicable planning framework.

[171] The Council submitted no valid explanation has been provided by ELI for the
delay in bringing the proceedings, other than its unawareness of r 5.63 until
proceedings in relation to a separate matter were filed by it in late-2022, and that it
was not incorporated as a legal entity until October 2019. However, the Council
argued those factors fall well short of providing a sufficient explanation. It points to
the public notification of the Proposed Regional Plan, the awareness by interested
parties such as DOC and Fish and Game who participated in the sch 1 process that
resulted in the Regional Plan, and the length of time r 5.63 has been an operative part
of the nutrient management scheme. It submitted that, even since the applicant’s
incorporation, proceedings were not brought for almost four years and that the delay

is of its own making, for which affected persons should not be prejudiced.

[172] The Council submitted the length of the delay is well beyond periods
considered tolerable, as was illustrated by this Court in 7e Iwi o Ngati Tukorehe Trust

v Horowheuna District Council:>*

[119] In Speargrass Holdings Ltd v Queenstown Lakes District Council a
delay of two and a half years was held to be a reason to decline relief. /n Turner
v Allison the Court of Appeal held a one-year delay before filing proceedings
barred relief and in Barrett v Te Runanga o Ngati Pu Inc the High Court held
that one and a half years was a “quite unreasonable delay in the

8  Te Iwi o Ngati Tukorehe Trust v Horowheuna District Council [2024] NZHC 2083, (2024)
26 ELRNZ 56.

8 At[117].

0 At[118].

%1 Footnotes omitted.



circumstances”. As Taylor in Judicial Review: A New Zealand Perspective
comments:

The yardstick of reasonableness is not susceptible of a rule-based approach

but depends on a number of factors including the length of the delay, the

reasons for it, the effect of the delay on third parties or on public

administration, and any legislative indication of a special need for

promptness. Both the seriousness and effects of the illegality are relevant ...

Every case will depend on the individual mix of relevant factors. Of them,

the effect of delay on third parties is likely to be critical.
[173] For the purpose of evaluating how the Court should exercise its discretion to
grant relief, the length of the delay should not and cannot be considered in isolation
from its resulting effects. Inevitably, they are intertwined.®? The Council submitted
the length of the delay aggravates the significant prejudice both to itself and to third
parties because of the reliance that has been placed on the rule’s validity—almost a
decade—and the way the applicable related regulatory and environmental

“landscapes” have changed during the intervening period.

Resulting prejudice

[174] The Council submitted that quashing r 5.63 would significantly affect parties
who have relied on the rule for such a considerable period to authorise their farming
operations. Evidence was filed from farmers attesting to the difficulties they are likely
to face in the event the rule is invalidated. The most immediate and impactful
consequence of such an outcome would be on those land users currently relying on the
rule who would find themselves immediately in breach of the Act. Absent a rule in
the Regional Plan permitting incidental discharges resulting from their farming
activities, their operations would effectively be rendered illegal and open to
prosecution. The ordinary transitional regime provided by the Act to allow parties to
continue activities previously authorised by a permitted activity rule but now subject

to newly introduced requirements for a resource consent would not apply.®

[175] There was evidence suggesting that, because of the scale and volume of
applications required to be assessed, any substituted consenting process could take a

number of years to complete and attract considerable cost, in the region of between

%2 Speargrass Holdings Ltd v Queenstown Lakes District Council [2018] NZHC 1009, (2018) 20
ELRNZ 645 at [201].
% RMA, s 20A.



$15,000 to $150,000 per application. It was argued that farmers had organised
themselves to meet their resource management obligations on the basis of resource
consents required under the existing rules, and any further consents would likely result
in a duplication of a significant portion of land use consents and associated costs and
effort because of the intertwined nature of farming activities and consequential diffuse

discharges if discharge permits were now to be required.

[176] It was emphasised that without the authorisation provided by r 5.63, land use
activities would immediately become non-compliant and at risk of being the subject
of enforcement and prosecution action by third parties, notwithstanding the anticipated
forbearance of the Council in the exercise of its enforcement or prosecutorial
discretion. Furthermore, it was submitted non-compliance with the Regional Plan
placed at risk commercial contracts that were premised on the conduct of lawful

farming operations and regulatory compliance, with resulting financial consequences.

[177] A further aspect of prejudice emphasised by the Council was to itself and
ratepayers as a result of having to provide resources to meet the costs associated with
processing an estimated 4,500 additional discharge permits that would likely
overwhelm the Council’s current consenting capacity and result in lengthy backlogs.
It was submitted this was a significant consequence, impacting on both the Council
and the community, for limited benefit given that essentially the same environmental
effects that would be required to be the subject of individual resource consents were
already addressed by the now targeted planning framework that currently applies to
at-risk catchments. It was submitted that, in the absence of being able to show the
utility of a substitute consenting process that does not otherwise presently apply in
terms of bringing about environmental benefits, the resulting prejudice strongly

weighed against relief being granted.

[178] ELI discounted the prejudice claimed by the Council and submitted any
asserted prejudice to it was irrelevant as all the Council was required to do in the event
resource consents were required in substitution of a permitted activity rule, was to
perform its statutory functions, and to do so cannot be the source of prejudice. In any
event, it was argued such costs and inconvenience would have been the product of its

own unlawful inclusion of r 5.63 in the Regional Plan, and that the prejudice to public



administration normally carries little weight when assessing whether the discretion to

withhold a remedy should be exercised.®*

[179] It was also submitted by ELI that not granting relief by quashing r 5.63 would
have a consequential deleterious impact on the region’s environment, and ignored the
prejudice from the discharge of contaminants “from tens of thousands of sources”. In
response, the Council maintained there was no evidence of any causal impact, either
from r5.63 having been included in the Regional Plan as part of the nutrient
management scheme, or that its continuing application would result in detrimental

effects.

[180] Whatever the position may be, the difficulty that arises in the context of the
question of relief is that the subject of the proceeding is an administrative decision
made some 10 years ago about a rule that formed part of a highly detailed and complex
regulatory scheme which largely no longer applies, at least, as noted earlier, to the “at-
risk” catchments which have since been made subject to specific sub-regional rules.
Rule 5.63 still forms part of the Regional Plan, but its place within the regulatory
framework that addresses the management of the environmental impact on freshwater

has been materially reduced over time.

Earlier appeal

[181] Finally, in support of its position that relief should not be granted, the Council
sought to rely on alleged prejudice arising from the fact an appeal, which pursued the
question of compliance with s 70, had previously been taken by Fish and Game.*® Fish
and Game’s appeal raised “[w]hether the Council had erred in failing to satisfy itself
of the effects specified in s 70(1)(g) of the [Act]”, in particular in relation to the
permitted discharge rules in respect of the red nutrient allocation zones, and whether
there was a reasonable evidential basis to find that those specified effects were not

likely to arise.

% Jones v Teaching Council of Aotearoa New Zealand | Matatii Aotearoa [2021] NZHC 1581 at
[236].

Environment Canterbury (Temporary Commissioners and Improved Water Management) Act, s
66.
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[182] The Council argued that to provide relief in respect of essentially the same
issue, belatedly raised by the current proceeding some 11 years later, long after the
statutory right to take enforcement action had closed, was highly prejudicial to the
Council and its ratepayers. The Council submitted it was akin to an abuse of process,
and that similar considerations that arise in the context of the doctrine of issue estoppel

regarding the need for finality in litigation were also engaged.

[183] The Council argued the bringing of the review application after such a long
period of time and after the disposition of a “settled” appeal on the same issue raised
the same public interest concerns. It submitted that parties should not be vexed twice
on the same issue, and that the Council, and therefore ratepayers, should not be put to
the cost of defending the same claim properly raised as part of the statutory appeal
process so long after the completion of the original planning process. I accept aspects
of this submission raise relevant public policy considerations which tend to endorse
the legitimate application of s 83. However, I do not consider the settlement of an
appeal that involves a different party can logically impinge upon the merits of granting

another entity relief should their application for judicial review be successful.

[184] Leaving aside s 83, in the absence of any adjudication by the Court as to its
merits, I do not consider the fact a previous party has engaged in litigation in respect
of the same issue, moreover the settlement of that dispute prior to adjudication, can
bear on another party’s challenge. As observed earlier, in the interests of finality and
certainty, the need to place a limitation on the period a regional plan can remain open
to challenge may provide justification for why the Court’s jurisdiction can properly be
ousted, or at least limited on the basis of narrower avenues of challenge, but that
rationale arises from the bespoke statutory process that applied, and not from the fact

another party has exercised rights pursuant to that procedure.

Conclusion regarding relief

[185] In summary, while some form of declaratory remedy would likely have issued
for the purpose of vindicating ELI’s position, I do not consider the Court would have
been obligated as a result to set aside or quash the decision to include r 5.63 in the

Regional Plan. As acknowledged by the Court of Appeal in Middledorp v Avondale



Jockey Club Inc, in the public law context a finding that a decision was unlawful does
not automatically mean the decision was void.® Because of the delay, the related
resulting significant prejudice, and the extensive changes made to the Regional Plan
which materially limit rule 5.63’s application, I do not consider this Court would have

been obliged to have done so.

Overall conclusion

[186] In summary, I have concluded there was error by the Council in its approach
to its consideration and application of s 70(1) of the Act when making its decision to
include r 5.63 in the Regional Plan under sch 1 of the Act. However, while the error
would otherwise have been reviewable, s 83 of the Act precludes the challenge to the
Council’s decision to include the rule in the Regional Plan. In any event, relief would
likely, in the exercise of the Court’s discretion, been limited to a declaratory remedy,
because of the inordinate delay and related significant prejudice that would have
resulted from quashing the rule, and the plan changes made since the rule’s
promulgation that have superseded its application, for the purposes of managing at-

risk catchments.

[187] The application for judicial review is declined.

Costs

[188] The Council is entitled to costs on a 2B basis. Ifthe parties are unable to agree

costs between them, they may file memoranda sequentially.

Solicitors:
LeeSalmonLong, Auckland
Wynn Williams, Christchurch

% Middledorp v Avondale Jockey Club Inc [2020] NZCA 13, (2020) 25 PRNZ 651 at [49].
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